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Introduction

It has been more than one century since first wave feminism started and 
almost 50 years since second wave feminism arose in the United States. Equal 
rights for women have been realized and women have freedom to choose their 
own life. Yet the gender situation does not seem so different from the past: 
women take care of children and the elderly, men dominate politics and the 
market economy; women are more in danger of poverty and violence. Why? 

One answer could be that women (and men) choose certain gender-
determined life courses, although they are theoretically free to choose. Each 
single choice of each individual is a so-called “free” choice, but it is made 
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within a certain social framework. In this framework some things are 
considered as reasonable, rational, or ideal according to each individual’s 
attributes. Gendered behavior and discourse make sense only within a particular 
framework which makes them appropriate or even inevitable. Thus, giving 
rights to women is not enough to change their inferior status in a society. What 
is necessary, in addition to that, is to change the social framework and its 
system of meaning which now make gendered behavior possible and desirable, 
as well as inevitable. 

Japan has a liberal democratic legal system and is the world’s third largest 
economy, but there exists a salient gender gap.1） The key term here is “gendered 
workers.”  By the term “gendered workers”2） I would like to indicate that there 
are workers who are demarcated as different and who, whether willingly or not, 
behave according to the gender norms. Gendered workers follow a certain life 
path, despite the liberal ideal of freedom of choice, or paradoxically, because of 
this freedom.3） This gendered workers’ behavior is a cause of women’s lower 
income and status in the labor market, women ’s poverty, especially 
disadvantages of single mothers, women’s victimization through sexual 
harassment, and reinforcement of the gender stereotype. As a preliminary study 
to change the social gender framework, I will discuss the role of the law in the 
treatment of those gendered workers, using feminist critiques of the public/
private dichotomy as an analytical tool. I will particularly focus on legal 
perceptions of the private in the market, which influence the life of firmly 
gendered workers in Japan. 

Feminists have developed extensive critiques of the public/private dichotomy 

1） Japan takes the 101th place in the ranking of the Global Gender Gap Index 2012 (3 
ranks lower than in 2011), and is thus one of the lowest-ranking OECD countries 
according to the World Economic Forum. http://www3.weforum.org/docs/WEF_
GenderGap_Report_2012.pdf. See also the statistics of female poverty rate, especially 
one of the elderly female and female single parent households in H24 DANJO KYODO 
SANKAKU HAKUSHO (White Paper on Gender Equality) (Cabinet Office, 2012), at 87.

2） I use this term mainly to point out the importance of this demarcation and its 
detrimental consequences to women, although gendered behavior of male workers also 
exists. See section II of this article.

3） I argued this point in Tsubasa Wakabayashi, FEMINIST NO HO: NIGENTEKI JENDA KOZO ENO 
CHOSEN (Keisoshobo, 2008), see esp. at ii-iii, 142-143.



論　　説　〈407〉

as it underpins the subordination of women.4） A look at those critiques will give 
us an analytical insight into the social gender structure and the role of law in the 
market where public and private discourses are intersecting. It will thus allow 
us to imagine a different arrangement of the public and the private̶which 
would change the present gender roles and reduce inequality in Japan.

I. Feminist Critiques of the Public/Private Dichotomy

Two Prongs of Critique

“The personal is political” is a remarkable slogan for the second wave 
feminism beginning in the early 1960s. At that time feminists challenged the 
liberal public/private distinction which justified the absence of state intervention 
in certain matters by naming them private. For example, Kate Millet pointed 
out that subordination of women stemmed from the rule of men over women in 
the private sphere, especially violence in an intimate relationship.5） She named 
it “sexual politics” because power, which was an important element of politics, 
was involved in intimate relationships. By doing so Millet converted the 
common meaning of politics into the one applied to the private sphere. In short, 
feminists claimed that women’s difficulties named as “private” or “personal” 
should be considered in the larger context of men’s domination over women in 
a patriarchal society. Nowadays, violence in an intimate relationship at home is 
called “domestic violence” regulated by law. This prong of critique, that is, “the 
private matter should become a public issue” has achieved its critical goal in 
many fields, although its legal practice still has to be improved. 

However, there is another prong of critique which concerns us here. In her 
pioneer work, Carole Pateman criticizes the liberal patriarchal framework of the 

4） See Carole Pateman’s expression: “The dichotomy between the private and the 
public is central to almost two centuries of feminist writing and political struggle; it is, 
ultimately, what the feminist movement is about.” Carole Pateman, Feminist Critiques 
of the Public/Private Dichotomy, in THE DISORDER OF WOMEN: DEMOCRACY, FEMINISM AND 
POLITICAL THEORY 118 (Stanford University Press, 1989). 

5） Kate Millet, SEXUAL POLITICS (Doubleday, 1970). 
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public/private separation.6） She analyses John Locke’s patriarchal argument 
which justified excluding women from the public sphere in his Second Treatise. 
In Locke's theory, the public sphere is characterized by equality, consent, 
convention, while the family as the private sphere is composed of naturally 
different members and is based on natural ties of sentiment and blood. The 
former is the world of men as heads of households, the latter is the place for 
women as wives, who are naturally subordinate to their husbands. Those natural 
subordinates cannot at the same time be free, equal individuals, therefore, 
women are not members of the public sphere. Pateman argues that this liberal 
division of the public and the private hid male domination over women in a 
seemingly universally equal society.  

Pateman does not deny that the family is a private sphere. She denies, 
however, the premise that the division of the public and the private is 
necessarily derived from the natural sex difference.7） This public/private 
dichotomy is associated with other dichotomies, such as, culture/nature, power/
moral, political/personal, universal/particular, reason/emotion, individual/
dependent, production/reproduction, justice/love, and paid work/unpaid work. 
Those dichotomies entail two discursive functions.8） One function is 
“sexualization,” that is, the former is associated with men and the latter is 
associated with women. The other function is “hierarchization”, that is, the 
former is more valued than the latter. It is this binary paradigm of those two 
discursive functions that makes a patriarchal discourse of women’s natural 
subordination and its associated public/private dichotomy possible. 

As mentioned above, Pateman is concerned about the association of the 
former conceptions in contrast with the association of the latter conceptions in 
the series of dichotomies, since those associations firmly sustain the whole 
binary system. In this regard her critique is different from Millet’s. Millet 
applied politics=power to the private sphere. This argument shed light on the 

6） Pateman (n.4), at 121.
7） Id.
8） Frances Olsen, The Sex of Law, in David Kairys ed., THE POLITICS OF LAW: A PROGRESSIVE 

CRITIQUE (3d ed. Basic Books, 1998).
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violence issue at home. However, the liberal binary paradigm is left intact. She 
simply used the same binary thought to combat violence against women. 
Pateman criticizes that Millet’s critique does not question the identification of 
politics with power and men, as well as the opposite identification of moral and 
women.9） Therefore, Millet’s critique is not effective at best, but at worst, it 
reinforces the liberal binary system which underpins the structural 
subordination of women. According to Pateman’s observation, a critique of the 
public/private dichotomy should not reinforce the binary paradigm of 
sexualization and hierarchization, but transform this liberal paradigm which 
endorses women’s exclusion from the public sphere.

Constellation of Family, Market, and State

As we have seen, feminist critiques of the public/private dichotomy focus on 
the dichotomy of the family as the private in contrast with the public sphere of 
the residual category.10） With her remark that the family is “forgotten” in 
theoretical discussion, Pateman tries to locate the family within the civil 
society.11） The traditional liberal distinction is state/civil society, while feminist 
critiques of the public/private dichotomy assume the distinction of 
state+market/family. In the latter, the meaning of the market is public as 
opposed to the family, although both arenas belong to the civil society. 
However, Pateman did not clarify how this familial private sphere is related to 
the market, and to the state. The relationship among the three concepts, the 
family, the market, and the state remains ambiguous. 

As to this ambiguity, Frances Olsen’s argument is useful to look at with 
respect to the following two points. Firstly, Olsen stresses the importance “to 
recognize the distinction between the state/civil society dichotomy and the 
market/family dichotomy, because the former dichotomy plays itself out in an 

9） Pateman (n.4), at 133.
10） Jeff Weintraub, The Theory and Politics of the Public/Private Distinction, in Jeff 

Weintraub & Krishan Kumar ed., PUBLIC AND PRIVATE IN THOUGHT AND PRACTICE: PERSPECTIVES 
ON A GRAND DICHOTOMY 28 (University of Chicago Press, 1997).

11） Pateman (n.4), at 122.
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analogous manner on both sides of the latter.”12） The underlying meaning of it is 
that the state should not interfere with both market and family of the civil 
society, since "naturally" existing unequal relationships resulting from 
economic power differences and from social roles in the family are not what the 
state created, and therefore the state is not responsible for these inequalities. 
Secondly, Olsen claims that the discursive characteristics of both of the arenas 
are different. Based on the classical arguments appearing in the 19th century, 
she remarks, “The free market combined an egalitarian ideology with an 
individualistic ethic. The private family combined a hierarchical ideology with 
an altruistic ethic.”13） In accordance with the characteristics in each arena, the 
state treated an individual as an abstract equal in the market, and contrastingly, 
it left the family for its altruistic principles. Although the true picture of both 
arenas is more complicated,14） these characteristics are useful for an analysis of 
state regulation for the purpose of our study. 

Now I will turn my attention to the Japanese law and its treatment of 
gendered workers by applying Pateman’s insight and Olsen’s analysis of the 
public/private dichotomy, that is, not reinforcing the dichotomy with two 
discursive functions, and bearing different characteristics of the market and the 
family in mind.

II. Three Types of Legal Approach to Gendered Workers

A worker as a normative legal concept is an abstract person, who does not 
have a reproductive function or does not experience the reproductive process, 
and who does not have to take care of family members.15） That is, a man. This 

12） Frances Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 
96 HARV. L. REV. 1497, 1501 (1983). 

13） Id. at 1527-28. The consequence of the state’s avoidance of interference is 
legalization in the market and delegalization in the family.

14） Id. at 1522. 
15） Although the labor contract was originally a subject of civil law, historically labor 

law developed to deal with unequal relationships between employers and employees. In 
this regard the concept of a “worker” is different from the the concept of a person in the 
civil law principles exemplified by the contract. Hiroko Hayashi, RODOHO (Labor Law) 
3 (Horitsubunkasha, 2012). As Mutsuko Asakura points out, however, this model 
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normative worker who is free from reproduction and responsibility to care has 
been/is still dominant in the labor market. Feminists have long argued that the 
workplace is organized to fit the needs and experiences of male workers.16）

Since women received equal rights and entered the labor market, society has 
been called upon to deal with the workers who diverged from this norm, 
namely, “gendered workers.” As I mentioned above, gendered workers are 
different from normative workers. They get pregnant, then give birth to 
children, and they take care of children and family members. Whether or not 
they are forced/willing to do this, whether or not they believe they have to do, 
gendered workers actually do all those things.17） Therefore, the life experience 
of gendered workers is different from the one of normative workers, and in 
consequence, the workplace organization does not fit those gendered workers. 

Moreover, the market is the arena where two social premises intersect. 
Although the public-oriented premise, “Everybody is equal and free” pervades 
in the market, the private-oriented premise, “Everybody is different with regard 
to personal and familial circumstances” exists, simply because the actual 
workers are living human beings. In order to accommodate gendered workers at 
the workplace where those two contradicted premises exist, there are two legal 
approaches in a liberal legal framework. One is the equality approach, and the 
other is the special category approach. To deal with the contradiction between 
those two premises, equality law should declare that gendered workers are/
should be treated equally, and at the same time special category law should pay 
attention to the differences of the gendered workers and accept their special 
needs regarding their “private” situation. Japan also employs this set of legal 
approaches to gendered workers.

In addition to these two traditional approaches, however, there is another 
approach arising in Japan in order to cope with its urgent social problem. This 

worker as a norm has been actually a man and women as workers do not play a central 
role in labor law. Mutsuko Asakura, RODOHO TO JENDA (Labor Law and Gender) 7-9, 25-
28 (Keisoshobo, 2004).

16） For example, Catharine A. MacKinnon, SEXUAL HARASSMENT OF WORKING WOMEN 118 
(Yale University Press, 1979).

17） Cf. Judith Butler, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY (Routledge, 
1999, 1990).
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is the work and life balance approach. This approach emerged within the 
political efforts to deal with Japan’s aging society and low fertility rate. This 
approach seemingly goes beyond both private lines of the market and the 
family. I will take a closer look at each legal approach below.18） 

Equality Approach

The equality approach embodies the liberal ideal that everybody should be 
treated equally as a rational free person. This approach sees the reproductive 
function and care responsibilities as irrelevant for the quality of workers. A 
typical example of this approach is anti-discrimination law which prohibits 
discrimination based on sex. Art. 4 of the Labor Standards Act (LSA, 1947)19） 
stipulates equal wages for men and women. Art. 3 of the Employment Security 
Act (ESA, 1947)20） requires equal treatment of employees regardless of sex. 

The basic anti-sex discrimination law in the workplace is the Equal 
Employment Opportunity Act (EEOA, 1985)21） in Japan. Art. 5 stipulates equal 
opportunities in recruitment and employment for all persons regardless of sex. 
Certain questions addressed only to female job candidates at job interviews are 
for example prohibited according to Guideline No.614 of the Ministry of 
Health, Labor, and Welfare (MHLW), such as questions relating to their 
marriage plan and working plan after childbirth.22） This prohibition can also be 
viewed as protection of the privacy of a female job seeker.23） This means that 

18） This classification of Japanese labor law is based on Michiyo Morozumi, Special 
Protection, Equality, and Beyond: Working Life and Parenthood under Japanese Labor 
Law, 27 COMP.LAB.L.& POL’Y.J. 513 (2006).

19） Labor Standard Act, Act No.49 of 1947.
20） Employment Security Act, Act No. 141 of 1947.
21） Equal Employment Opportunity Act, Act No. 45 of 1985.
22） Guideline No. 614 of the MHLW (2006). Questions about pregnancy are not 

explicitly forbidden either by law or in the guideline, different from the German law. In 
German law questions about the state and the plan of pregnancy are legally forbidden 
in job interviews and job seekers have the right to tell a lie (Recht auf Lüge). 
Armbrüster in: Münchener Kommentar zum BGB (6. Aufl. 2012), § 123 Rn. 43.

23） About Japanese data protection law in the workplace, see Tsubasa Wakabayashi, 
Data Privacy as a Tool to Combat Discrimination?: The Japanese Example of Data 
Protection in the Workplace, 5 DuD 327 (2012).
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information on their reproductive decision and their possible future 
responsibilities are protected private matters, in addition to the prohibited 
questions on general family matters for unprejudiced recruitment.24） The 
principle here is that reproductive function and care responsibilities are private 
matters which should not be of consequence in the workplace. 

Special Category Approach

The special category approach is one of the twin liberal legal approaches to 
deal with “different” people. Because gendered workers are “different,” they 
deserve special treatment suitable for their special requirements. What should 
be noted is that this special treatment is not a form of discrimination, but a 
reasonable differential treatment based on a distinction.25）

In the workplace, this approach comprises rights and protection of pregnant 
women and nursing mothers, or a more gender neutral right to child-family care 
leave. The LSA states the right to 14 weeks of unpaid maternity leave, of which 
the six weeks after childbirth are obligatory (Art. 65 (1)(2)). Pregnant women 
and nursing mothers are not allowed to engage in harmful work (Art. 64-3) and 
also have the right to have their burden of work lessened (Art. 65 (3), Art. 66). 
Nursing mothers have a right to nursing (two unpaid breaks of 30 minutes per 
day, Art. 67). Those rights are protected by the prohibition of dismissal because 
of the exercise of those rights (LSA, Art. 19; EEOA Art. 9).

The Child Care and Family Care Leave Act (CCFCLA, 1991, amended in 
2009)26） also belongs to this approach, and most of the workers who take child 
care leave are women in spite of the Act’s gender neutrality.27） A worker can 
take child care leave up to 1 year, if necessary up to 1,5 years (Art. 5) although 

24） http://www.mhlw.go.jp/general/seido/koyou/danjokintou/dl/rule.pdf (MHLW, 2012), 
http://www2.mhlw.go.jp/topics/topics/saiyo/saiyo1.htm.

25） Nobuyoshi Ashibe, KENPO (Constitutional Law) 129-130 (5th ed. Iwanamishoten, 
2011).

26） Child Care and Family Care Leave Act, Act No. 76 of 1991.
27） The percentage of female workers who took a leave in 2011 was 87.8%, the one of 

male workers was 2.63% according to the BASIC SURVEY OF EQUAL EMPLOYMENT (MHLW, 
2011), http://www.mhlw.go.jp/toukei/list/dl/71-23r-05.pdf.
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it does not have to be a paid leave. However, there are legal exemptions of day 
laborers and workers with a fixed term under certain conditions (Art. 2, Art. 5). 
There are governmental efforts to raise the number of male workers to take this 
leave (Art.9-2, Art. 5(2)).28） This right to take a leave is protected through the 
prohibition of disadvantageous treatment because of child care leave (Art. 10). 

As mentioned above, this special category approach recognizes reproductive 
function and care responsibilities in the workplace. However, it considers them 
as private matters and as irrelevant to the basic working framework. This is also 
reflected by the fact that maternity leave and the child care leave are basically 
unpaid. 

Yet, it is notable to point out that both leaves are covered by the social 
insurance systems. During maternity leave 2/3 of the previous income is 
covered by the Health Insurance System (Art. 102 of Health Insurance Act, 
1911),29） while during the child care leave up to 50% (it is a temporal measure, 
normally 40%) of the previous income is covered by the Employment Insurance 
System (Art. 61-4 of Employment Insurance Act, 1974).30） This can be 
interpreted as the state’s recognition of the importance of these private needs 
and its support of maternity leave and child care leave, but this stands in 
proportion to the market value of the workers. 

Problems occur, however, when those workers are already gendered workers 
whose market value is low, and who therefore cannot sustain their dependents 
and themselves with the insurance coverage, or when typical gendered workers 
are already excluded from those insurance systems because of their gendered 
working style and life course.31） However, both problems seem mitigated if the 

28） Art. 9-2 (Papa-Mama child care leave): If both parents take a leave for the same 
child, the period will be extended to 1 year and 2 months. One parent can take a leave 
of up to one year. Both parents can take a leave at the same time. Art. 5(2): If a father 
takes a leave within 8 weeks after the birth, he can take a leave one more time. 
Housewife (/husband) exemption based on an employer-employees agreement was 
abolished in the 2009 amendment.

29） Health Insurance Act (1911), the last amendment, Act No. 98 of 2012.
30） Employment Insurance Act (1974), the last amendment, Act No.9 of 2012. http://

www.mhlw.go.jp/topics/2009/07/dl/tp0701-1y.pdf (MHLW Leaflet No.8, 2012).
31） See the above-mentioned legal exemptions of irregular workers with a fixed term 

contract. Also, around 60% of female workers who worked before the birth of a child 



論　　説　〈415〉

gendered workers have partners who earn for the family. The marriage system 
makes this situation normal and it functions as a compensation for the economic 
difficulty of women.

The basis of this calculation of insurance coverage indicates the structure of 
the statutes as constructed around the rights of workers to take a leave, not the 
rights of those who are cared for. I will come back to this point in the last 
section of this article.

Work and Life Balance Approach

The most recent legal development in this field is the emergence of the work 
and life balance approach. This approach was called upon to combat the low 
fertility rate in Japan and its rapid aging process with a prospect of economic 
shrinkage.32） Since the end of 1980s the Japanese government has made efforts 
to raise the fertility rate and strengthen the female labor force in order to sustain 
economic productivity and the social security system. The governmental policy 
changed from one of removing the obstacles for women to work and care for 
children to a more comprehensive one, including measures to change men’s 
working lifestyle as well as to enhance gender equality and support of 
children.33） In 2007 there appeared two governmental papers which included 
work life balance, that is, the Work-Life Balance Charter and Action Guidelines 
for Work-Life Balance Promotion.

The concept of work and life balance has an ideal of a proper balancing 
between work and life outside of work, for example, family, health, leisure, 
care, or social activities. With regard to care responsibilities, the Basic Act on 
Addressing the Declining Birthrate (BAADB)34） and the Act for Promotion of 

quit their jobs in 2011. H24 KODOMO KOSODATE HAKUSHO (White Paper on Children and 
Childrearing 2012) (Cabinet Office, 2012) at 64-65. 

32） The total fertility rate in 2011 was 1.39. THE DEMOGRAPHIC STATISTICS (MHLW, 2012), at 
5. http://www.mhlw.go.jp/toukei/saikin/hw/jinkou/suikei12/dl/honbun.pdf.

33） H17 SHOSHIKA SHAKAI HAKUSHO (White Paper on the Society of Declining Birthrate 
2005) (Cabinet Office, 2005), at 25-28. http://www8.cao.go.jp/shoushi/whitepaper/
w-2005/17PdfHonpen/pdf/h1020200.pdf.

34） Basic Act on Addressing the Declining Birthrate, Act No. 133 of 2003.
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Measures to Support Nurturing of the Next Generation (APMSNNG)35） state 
that the government, local governments, employers and citizens are responsible 
for a social environment in which every individual can bear and raise children, 
while maintaining a balance between work and parenthood (Arts. 2-5, 10 of 
BAADB; Arts. 1, 3-6 of APMSNNG). At the same time, however, those two 
laws clearly emphasize that childrearing is basically the parents’ responsibility 
(Preamble, Art. 2 of BAADB; Art. 3 of APMSNNG)36）. 

Under this work and life balance approach the government employs various 
measures to change the lifestyle and the notorious working attitude of Japanese 
men. The government encourages fathers’ participation in childrearing,37） 
promotes the reduction of working hours and actual usage of paid leaves,38） and 
tries to secure various working styles by promoting equal treatment of part 
time-workers in a company with subsidy programs.39）

The above mentioned governmental efforts seem to go beyond the traditional 
line of the private, both of the market and of the family. The laws stress the 
importance of bearing and raising children. The state tries to influence the 
attitude of fathers towards participation in childrearing. The state encourages 
companies to adjust to the various lifestyles of workers. Since actual workers’ 
private lives more or less affect their market activities, this approach has the 
potential to change the framework of the market as well as the gendered 
behavior of workers, which are the basis for the unjust gender structure of the 
society. 

However, one thing should be noted on this approach, that is, its idealization 

35） Act for Promotion of Measures to Support Nurturing of the Next Generation, Act 
No. 120 of 2003.

36） For an example of an extreme version of this view, see the blog of Mr. Yutaro 
Tanaka, a LDP ward assemblyman in Suginami, Tokyo on February 21, 2013, http://
blog.tanakayutaro.net/.

37） See “Ikumen Project,” http://ikumen-project.jp/index.html.
38） The Guideline for Reconsideration of Working Hours, No.108 of the MHLW (2008).
39） See the various subsidy programs for companies which promote work and family 

balance, http://www.mhlw.go.jp/seisakunitsuite/bunya/kodomo/shokuba_kosodate/
ryouritsu01/index.html, especially the one for equal treatment of irregular workers, 
http://www.mhlw.go.jp/bunya/koyoukintou/ryouritsu01/dl/ryoritsushien_leaflet.pdf 
(MHLW Leaflet, 2012).
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of a specific type of family, attitude to children, and lifestyle.40） There is no 
mention of homosexual relationships, their adoption of children, or for example, 
people having children while studying. There is a reference to the needs of 
children regarding various difficulties including single parenthood, but it treats 
them as exceptional, conveying a negative meaning to childrearing without 
(heterosexual) partnership.41） The work and life balance approach in this 
sense̶focusing on the conservative family image̶can be a double-edged 
sword restraining freedom in the private sphere, especially the individual 
interior sphere, which is essential for the process of continuous personal 
development.42）

Then how can we think about better legal arrangements for gendered workers 
as well as a change of gendered behavior of women and men in order to realize 
a gender-equal society? What does a design of the public and the private look 
like?

III. Rethinking the Public and the Private towards Gender Equality

Review of the Three Approaches and Possible Modifications

As we have seen, the equality approach embodies the liberal ideal of equality 
and individualism in the market. However, this approach would only help 
successful women who work like normative male workers, and leave out most 
of the real gendered workers in the lower positions of the labor market. On the 

40） For example, the H17 SHOSHIKA SHAKAI HAKUSHO (White Paper on the Society of 
Declining Birthrate 2005) states: “It has been also pointed out that people lose 
consciousness of the importance of building a family or succeeding life and generation, 
because they want to have freedom and comfortable lives. It is desired that people feel 
the joyfulness of childrearing in education and local communities, and understand the 
importance of succession of their own lives to the next generation and the importance 
of building their families.” H17 SHOSHIKA SHAKAI HAKUSHO (n.33), at 30. However, this 
remark disappeared in the following governmental papers and instead, a remark that 
marriage and childbirth are of course  personal decisions is found, for example, in the 
Vision of Children and Childrearing (Cabinet Decision, 2010).

41） Id.
42） Drucilla Cornell, Feminism, Justice, and Sexual Freedom, in AT THE HEART OF 

FREEDOM: FEMINISM, SEX, & EQUALITY (Princeton University Press, 1998). 
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other hand, the special category approach meets the needs of gendered workers 
and their family needs. Yet again, this approach would degrade women by 
marking them as workers who need special treatment, and stereotype them 
economically and ideologically.43） In short, both of the twin liberal legal 
approaches do not change the framework of the market and the market/family 
dichotomy, and therefore, do not improve gendered workers’ socio-economic 
status. Both of the approaches are necessary to lessen the disadvantages of 
gendered workers, but only as long as we leave the gendered dichotomy as it is, 
namely, the association of men and work in the market, opposed to the 
association of women and care in the family.

In contrast, the third approach, the work and life balance approach tries to 
change the framework of the market itself and to influence the behavior of male 
workers. This approach neither perceives the working condition as natural nor 
takes women’s disproportionate burden of care for granted. However, since this 
approach is rooted in the governmental incentive to solve the demographic/
economic problem with a conservative family image, it entails serious risks of 
infringing the freedom of the citizens. 

So then, what is the next step? One option would be to modify the work and 
life balance approach into a more inclusive one without idealizing a family 
image. It would include leaves for sickness, leisure, rest, family care not 
confined to the hetero-blood familial relationship. A new kind of evaluation 
system should be established to enable the integration of this “vacant” time of a 
leave into a career,44） or measures to keep workers updated, for instance, by 

43） Olsen (n.12), at 1557-1559. It is also called, “equality/difference dilemma.” Cf. 
Martha Minow, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION, AND AMERICAN LAW (Cornell 
University Press, 1991).

44） For example, in Germany the Bosch-Corporate Group has already established this 
system. Christoph Schäfer, Betriebskitas: Ein Herz für Kinder, Frankfurter Allgemeine 
Zeitung, Wirtschaft, February 9, 2013. This is especially a problem in the academic 
field. If a “fair evaluation” of a researcher for a position at the university refers, say, to 
the number of publications, there are simply no publications during the maternity leave 
or child care leave in the CV. To count the number of articles can be a fair and reliable 
tool to measure the quality of a candidate in a purely academic sense, but a gap without 
any academic performance in a woman’s CV will negatively influence her chances, 
even when there is a university policy not to count the time of maternity/childcare leave 
for the period of application, for example, within 5 years after the obtainment of the 
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providing quantitative and qualitative day care, flexible working time and style 
as well as incentives to return to work, though in accordance with the wishes of 
the individual worker. Some of these are introduced in large companies without 
state support.45） 

 Just Valuation of Care

All the three approaches, including a possibly modified work and life balance 
approach, are, however, based on the notion that care is a private matter outside 
of the market. Namely, the line between the market and the family regarding 
“care” stays as it is. Since care work is considered as a private matter chosen by 
a (gendered) worker as the CCFCLA exemplifies, it is unpaid and not taken 
account of in a career evaluation. In addition, most gendered women are beyond 
the scope of the CCFCLA, since they work irregularly or quit their jobs when 
they have children. Those laws as they are do not seem effective in changing 
the behavior of both female and male workers, and therefore do not mitigate 
female poverty. What is missing is a fundamental cognitive turn: that is, “just 
valuation of care work.” I assert that social recognition and valuation of care 
work̶which is a main reason for gendered workers ’ behavior̶ is 
indispensable for gender equality in Japan.

As I argued already, the CCFCLA is structured on workers’ right to care, 
which is a private matter, not on the dependents’ right to be cared for. That is 
why child care leave is basically unpaid (=it is a private matter and has nothing 
to do with her market performance) and the amount of state allowance is based 
on how much each worker earns in the market (=this is a worker’s right). But if 
we reconsider this self-evident structure as follows, if to be cared for is 
indispensable for each of us to survive as a human being in certain stages of 
life̶at least once, at the time when we are born̶, a care leave cannot be 
treated as purely private and its monetary support cannot be proportionately 

doctor degree. A different type of evaluation system is required to integrate the time of 
leave in order to evaluate women researchers fairly.

45） Id.
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based on the market value of a worker. If we reconceptualize “to be cared for” 
as a necessary human condition for us as equals who are potentially and in fact 
vulnerable beings, living but at the same time approaching death, it becomes a 
public concern for which the government is responsible.

Then, allowance for a care-related leave should be sufficient to cover the 
needs of those cared for and the caretakers to sustain themselves, independent 
of working style and salary. Care is an indispensable work to realize and 
embody the very basic right to life, and that is why the caretaker’s life should 
not be impaired.46） Moreover, with this reform the symbolical value and quality 
of care as reflected in the amount of allowance will be abolished. In other 
words, because of an equal state allowance, the value and the quality of care 
provided by a low-paid worker would not be seen as inferior to the one 
provided by a high-paid worker, and therefore, it would reduce the disparity of 
status and respect among women. In short, the state cannot simply leave the 
decision on the allocation of care work to the gendered workers, based on the 
altruistic ethic in the family as well as their rational economic choice within the 
family as to who should take care of the dependents. 

In this reconceptualization, however, a difficult problem would arise 
regarding the classification of the maternity leave. Maternity leave cannot be 
simply taken as a care-related leave based on the right of those cared for as I 
suggested above, because in this case the right to be cared for is the one of the 
fetus in a logical sense. I fear that this argument would lead us to a fruitless or 
even dangerous argument, whether a fetus is a person or not, and whether a 
pregnant woman is in any case responsible for the life of a fetus.47） The 
relationship between an expectant mother and a fetus needs further analysis and 
a thorough discussion̶which I cannot pursue here̶, because it does not fit 
the traditional legal, philosophical conception of a person.48） Nevertheless, I 

46） This would require a further and drastic reform of the family law, but I will not 
discuss this point further. Cf. Martha A. Fineman, THE NEUTERED MOTHER, THE SEXUAL 
FAMILY: AND OTHER TWENTIETH CENTURY TRAGEDIES (Taylor & Francis Books, 1995).

47） I agree with Cornell’s claim on the right to abortion in terms of the right to “body 
integrity.” Drucilla Cornell, Dismembered Selves, and Wandering Wombs, in THE 
IMAGINARY DOMAIN: ABORTION, PORNOGRAPHY, & SEXUAL HARASSMENT 82 (Routledge, 1995).

48） Catharine A. MacKinnon, Reflections on Sex Equality under Law, 100 YALE L.J. 
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would like to say briefly that if a pregnant woman has decided to give birth to a 
baby and therefore does the best for herself and her baby̶including taking a 
maternity leave̶, the maternity leave can be considered as a sort of “care” to 
the other entity, which cannot exist without her body. This reasoning might be 
sufficient to justify the allowance to support a mother and a baby during 
maternity leave.

The introduction of legal reforms promoting the valuation of care49） through 
substantial state support of caretakers and those cared for may result in a 
decrease of the disproportionately higher women’s poverty rate and their 
economic dependence on men. In addition, the number of male caretakers may 
increase in the present unstable job market in Japan where more men are non-
regular workers. As a result, the devaluation of care as a private matter outside 
of the market, the association of womanhood and care, and a sharp division of 
the market and the family may come to an end. The difference between a 
normative person in the marketplace and a concrete person in the family would 
become a matter of degree. A gender-equal society will be one where gender 
and other traits are not demarcations for social roles and status, and where 
people work and care freely and frequently̶without being punished for it ̶ 
by passing over the line between the market and the family.

* This article is based on my presentation held at the Donnerstag-Seminar on 
November 29, 2012 at the Ludwig Maximilians University Munich and its 
publication. I would like to thank Prof. Atsuhiro Maruyama for his kind help to 
provide an important material. I thank also Ms. Petra Wilkins for her excellent 
work of correcting my English.

1281, 1314 (1991).
49） This perspective should be a basis for the work and life balance approach as well. 

See n.44. 




