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Introduction
This thesis is the first attempt to analyze the legal issues of local administration system
through decentralization reform in Cambodia. At the starting point, this part will describe why this
thesis is necessary. Then, it will explain the originality not found in previous research by providing
background, purpose, a literature review, research questions, and the research methods for the main

topic of the thesis.

Background of the Dissertation

Universality of local autonomy and decentralization

In general, in many countries, the proper check and balance of the structure of the government
has been considered as an important institution in the modern government system. Local autonomy
and decentralization, which are the issues of this thesis, can be positioned as one of these modern
institutions. For classical instances in Western societies, this concept was discussed by James Madison
during the era of foundation for the United States, which was a modern bourgeois society. In order to
construct an ideal new government, Madison seemed to believe that by giving to those who administer
each department the necessary constitutional means and personal motives to resist encroachment of
the others could greatly secure against a gradual concentration of several powers in the same
department. It was considered as an important progress that the ambition must be made to counteract
ambition in order to balance power. The author understands that Madison also believed that if “angels”
were to govern men, it would not be necessary to control the government both internally and externally.
However, the government was administered by men over men. The greatest challenge for Madison
were to enable the government to control the people and to be controlled by the people. This challenge
is the opposite and rival interest which should be strengthened with the constant aim to divide and

arrange several offices that each may be a check on the other.!

1 James Madison, The Structure of the Government Must Furnish the Proper Checks and Balances
Between the Different Departments, Independent Journal, the Federalist No. 51, (Wednesday, February 6,
1788), 1-2.



Madison concluded that the rights of the people would be double secured by the separation
of powers into different branches of government, and then subdivided among different and separate
departments. As a result, the different government branches or departments will control each other,
and at the same time each will be controlled by itself. Moreover, the separation of powers was not
only thought as protection for the society against the oppression of rulers, but also as protection for
one part of the society against the injustice of the other parts.

The concept of checks and balances, the separation of power, the double protection of the
rights of citizens, and especially the protection of minority groups may be insightful to the discussion
on the necessity of local autonomy and decentralization today.

Local autonomy is becoming more and more important as one of the international trends
in modern European countries.? The local autonomy system also moved toward unification as a result
of making Europe a market (a kind of internationalization of market).

As relatively recent movement in Europe, the European Charter of Local Self-Government
mentioned the necessity of the agreement in the administrative field the importance of local self-
government in the preamble which was considered as the foundation of the democratic regime.

The Charter clearly stated the importance of the existence of local authority, and the
democratic right of people to participate directly in public affairs. The Charter values both the local
authority and local people’s participation and consultation in decision-making process in a democratic
way.* The existence of local authorities with real responsibilities is to provide public services which
are affective and close to the citizens. The Charter recognized the specialty or the different
characteristics of each member State in safeguarding and reinforcing local self-government based on

the principle of democracy and the decentralization of power. The charter asserted the existence of

2 Council of Europe, European Charter of Local Self-Government, European Treaty Series No. 122,
(Strasbourg October 15, 1985), accessed March 29, 2021 in: https://rm.coe.int/168007a088

3 The European Union, What it is and what is does, Luxembourg, Publication Office of the European
Union, (2020), 19, accessed August 4, 2021 in: https://op.europa.eu/en/publication-detail/-
/publication/ac0a88a6-4369-11ea-b81b-01aa75ed71al/language-en

4 Council of Europe, European Charter of Local Self-Government, 1985, art 2, 3, and 4.



local authority with democratic decision-making bodies which possessed a wide degree of autonomy,
responsibilities, means and resources required.®

Local authority exercises its rights and power through the democratically elected councils or
assemblies which manage and regulate public affairs under their own responsibility and in the interests
of the local population within the limits of laws. Local authority has full discretion to exercise its
initiatives and to be responsible for the public matters at the local level with a full and exclusive power.
Local authority is allowed discretion in adopting their exercises of power to local condition. In the
planning and decision-making process, local authority including local people must be consulted in due
time and appropriate manner.®

Local government staff must be recruited based on merit, competence, and high-quality. In
order to retain high-quality staff, they should be provided with the adequate training opportunities,
remuneration and career prospects. Moreover, within the national economic policy, the adequate own
financial resources must be given to local authorities to freely use within the framework of their
powers.’

In theory, decentralization models have been discussed widely in order to make better changes
in management organization of countries which may improve development for the people and the
country. For instances, Tuner and Hulme observed that there were others factors in conjunction with
the changes of organization improvement in order to achieve the expected country’s development
goals.® Hence, the country context based factors must be realized while attempting to introduce
decentralization and organization improvement.

In Asia, related to the decentralization reform, the relationship between central government

and local administration® were among the popular topics discussed based on different context of

5 Council of Europe, European Charter of Local Self-Government, 1985, preamble.

® 1bid. arts 2, 3, and 4.

" 1bid. arts 6 (2) and 9 (1).

8 Turner M. & Hulme D., Governance, Administration and Development: Making the state work,
Macmillan Press LTD, Printed in Hong Kong, (1997), 3-4.

® In this paper, the word “local administration” is used interchangeably with the word “Sub-National
Administration” (SNA).



countries. Generally, central governments assign affairs'® to local administrations with inadequate
budgets to carry them out which undermines the local administrations to provide better public services;
meanwhile power is still in the hands of the central government. The assignment of affairs is a common
feature among Asian countries including Cambodia and Japan. Therefore, in Asian countries,
decentralization reform should have started their own legal strategy or form.

Generally, the concept of decentralization referred to the transfer of authority, affairs, and
responsibilities from central government to SNA or local administrations, civil societies, and private
sectors. There are three types of decentralization: political, administrative, and fiscal.**

The concept of decentralization varies from country to country based on historical, social,
cultural, political, and economic development conditions. Decentralization is unique or different in
each country although the common purpose of decentralization is to promote democratic development
and local autonomy. Therefore, the study about local autonomy and decentralization reform in the

context of the society or country, in which it was implemented, is vital.*?

Why has decentralization been promoted in Cambodia?

Over the last decade, Cambodia has experienced steady economic growth and reached lower
middle-income status in 2015 with an aspiration of attaining an upper middle-income status by 2030.
From 1998 to 2018, Cambodia’s gross domestic product (GDP) had an average growth rate of 8%,
which made it one of the fastest-growing economies in the world.** Cambodia’s GDP growth rate
was 7% in 2019, and was expected to be around 6.8% in 2020.1* Along with the rapid economic
development, there is potentially a high demand from the people for better, faster, easier, locally
accessible and more reliable public services and sustainable local development in a democratic

manner through decentralization.

10 The word “functions” and “affairs” are used interchangeably in this paper.

1 World Bank, Decentralization, (June 16, 2013), accessed February 29, 2020,
https://www.worldbank.org/en/topic/communitydrivendevelopment/brief/Decentralization

12 Gerry Stoker. Politics of Local Government, (Macmillan, Second Edition, London, 1991), 3.

13 World Bank, The World Bank in Cambodia: Overview, accessed February 29, 2020,
https://www.worldbank.org/en/country/cambodia/overview

14 Asian Development Bank (ADB), Asian Development Outlook 2019 updated: Fostering Growth and
Inclusion in Asia’s Cities, (September 2019), 214.
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https://www.worldbank.org/en/country/cambodia/overview

Another reason for the decentralization promotion was the lesson learnt from the
achievements of the CARERE/SEILA’s initiative program, which was an emergency relief for
people returning from the refugee camps in Thailand, and then the program was changed to a pilot
program introducing a decentralization approach to local development and good governance. The
achievements of the CARERE/SEILA program were the people participation at local administration
level and the central government trust on the people participation, the predicable fund for commune
administration,*® the local participation on project that benefit their lives, and the attitude change

among local officials to focus on bottom-up process and good governance.1s

The next reason for the decentralization promotion was the peaceful condition of the
country since 1998, including the political agreement of the coalition government. A win-win policy
had integrated all Cambodian factions and the Khmer Rouge’s militaries into the Royal Government
of Cambodia. The civil war ended. Peace was found. Then, there was an agreement for a coalition
government which introduced election and decentralization reforms at the lowest administration

level, known as the commune administration, in 1999.17

The last reason for decentralization promotion was the strong support from development
partners and the strong commitment of the central government to introduce decentralization reforms.
Until 2005, SEILA, a government program, focused on the design and implementation of the
decentralization policy. The CARERE/SEILA partnership was focused on providing intensive

capacity building and investment resources.18

15 Currently, commune administrations are the lowest official administration level in Cambodia. Capital
city and province administrations are the highest level. Municipality, district and Khan administrations
are in the middle level.

16 CARERE, CARERE/Seila-Foundation Stone for a New Cambodia, accessed May 15, 2020,
https://www.fmreview.org/sites/fmr/filess/EMRdownloads/en/return-reintegration/fmreditors-carere.pdf,
17 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, (Phnom Penh, 2019), 14-15.

18 CARERE, CARERE/Seila-Foundation Stone for a New Cambodia, 1.



https://www.fmreview.org/sites/fmr/files/FMRdownloads/en/return-reintegration/fmreditors-carere.pdf

Purpose and Main Topic of the Dissertation

Research Statement

Much of the decentralization reform has been motivated by political concern where in some
countries decentralization was to discredit autocratic central regime with elected governments.
Decentralization has been an essential part of the democratization process with a strong rationale in
terms of economic efficiency, public accountability, and empowerment.®

Moreover, the characteristic of decentralization reform and the challenges faced by each
country were hardly be the same. Specifically, the characteristic of Cambodian decentralization
reform was initiated by central government under the favorable economics, peace, and political
agreement, internally, and by the donor’s support driven, externally.

In addition, Cambodia faced many challenges while introducing decentralization reform.
Decentralization was promoted by the central government under the Ministry of Interior. The
Minister of Interior has been playing a role of supervision to unify the disparities of each ministry
and to implement decentralization at SNA, but sectoral ministries were not totally in agreement with
the implementation of decentralization policy, especially on the matter of giving autonomy, affairs,
resources and responsibility in providing public service to citizens, and developing the SNA’s
economy.?° Since the start of decentralization reform, many laws and regulations have been passed
and put into practice. However, most of them were made without proper discussion, and without
referring to or conforming with the decentralization management system and the Organic Laws on
decentralization reform.?

The political commitment on decentralization reform was at the different weight in different

country. Originally, the top political leaders of the Royal Government of Cambodia were sincerely

19 World Bank, Decentralization, (June 16, 2013), accessed February 29, 2020,
https://www.worldbank.org/en/topic/communitydrivendevelopment/brief/Decentralization

20 The National Committee for Sub-National Democratic Development (NCDD), National Conference on
Decentralization and Deconcentration: lesson learnt, challenges, and future vision. Report on progress,
challenges, and way forwards of decentralization and deconcentration reform. NCDD, (21-22 February
2018), 15.

21 |bid. at 17.
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committed to decentralization reform. Prime Minister Hun Sen said in 2008, while talking about the

importance of decentralization that, “reforms represent survival, death comes without reform.”?

Research Problems

According to Article 145-new (one) and 146-new (one) of the Cambodian constitution, the
territory of the Kingdom of Cambodia was divided into a capital city, provinces, municipalities,
districts, Khans, communes and Sangkats,? and all these levels of administration are governed in
accordance with the requirements stipulated in the Organic Law.?* Legally, Tariq pointed out that the
Constitution of Cambodia mentions nothing on how SNA will be administered, leaving all such
matters to the Organic Law which holds higher status than normal law in Cambodia.?> Two Organic
Laws on the administrative management of commune and Sangkat and on the administrative
management of capital city, provinces, municipalities, districts and Khans were the core foundation
of decentralization reform. However, there are some unusual features of the Organic Law including
indirect election of the councils, provisions for appointed governors and boards of governors, and
quite limited definitions of roles, authorities, and affairs of different tiers of administrations at
capital, provinces, municipalities, districts, and Khans,?® as well as and provisions of limited

authorities, affairs, or funds at commune and Sangkat (CS).

22 Kato et al., Cambodia: Enhancing Governance for Sustainable Development, (CDRI, Working paper
14, May 2000), 5.

- Hun Sen, Samdech Akka Moha Sena Padei Techo, Prime Minister of the Kingdom of Cambodia,
“Rectangular Strategy” for growth, Employment, Equity and Efficiency Phase II, (at the first Cabinet
meeting of the Fourth legislature of the National Assembly, Phnom Penh, September 26, 2008), para 4.

23 In Cambodia, capital city and province is the same administration level. Municipality, district and Khan
is the same administration level. Commune and Sangkat is the same administration level. The word Khan
and Sangkat is Cambodian language.

24 Constitution of Cambodia, Kingdom of Cambodia [§ij{itj S 1S{N:NAMB{RAYEN], 1993,

amended 2008, art. 145-new (one) and 146-new (one).
25 Tariq H. Niazi, Deconcentration and Decentralization reforms in Cambodia: recommendations for an
institutional framework, (Asian Development Bank, 2011), 7.

- Constitution of Cambodia, Kingdom of Cambodia [{ijtitf S (N 1S{NMAMG{fifitiM], 1993,

paa)
amended 2008, art 145-new (one) and 146-new (one).
2 Khans is an administration level that is higher that commune level and below Capital and
provincial administration level. Khan is Cambodian word. Khan is the same level as municipality
and district administration.



Besides, there are the survival of important elements of previous legal framework of the
1998 Law on Management of Provinces and Municipalities that provinces and municipalities, which
was at the same administration level, must obey or wait for the national orders as the vertical
deconcentrated framework.?” In addition, there is a survival of the notion of a unitary state and the
importance of centralized government control on security issues in capital, provincial, municipal,
district, and Khan administration.?®

Legally, Cambodia introduced its local administration system through decentralization
reform in 2001 at the commune and Sangkat (CS), and in 2008 at capital, province, municipality,
district and Khan level, all these levels are known as Sub-National Administration (SNA). Now,
Cambodia is in a critical period of decentralization reform trying to transfer affairs to SNA from the
national level. However, at the same time, Cambodia has a centralized governing system for various
reasons. Promoting a centralized and decentralized policy simultaneously is contradictory.

In Cambodia, decentralization has the potential of both control of the local residents in each
area and the strengthening of central or national® supervision. Of these, the former may lead to the
search for “local autonomy” triggered by decentralization. The latter poses the challenge of
developing central “involvements” legislation. In any case, although it is not conscious in Cambodia,
by referring to Japan, it can be summarized that the former is a problem of “autonomy of residents”
and the latter is a related legislation on the central “involvements”.

This study demonstrates four legal issues: (1) the deficiency of a general law on local
administration systems, (2) the distinguishing between corporates (legal entities) and organs of the
state or central government,* (3) the nature of “affairs” of local administration, and (4) the rules of

central and local involvements.

2" Tariq H. Niazi, Deconcentration and Decentralization reforms in Cambodia: recommendations for an
institutional framework, 2011, 10.

2 bid. at 4.

2 The word “central” and “national” is used interchangeably in this paper.

%0 The word “central government” and “the State™ is used interchangeably in this paper.



Purpose of the study

This paper attempts to analyze the current situation of local administration system in
Cambodia and sort out legal issues with the intention of connecting the reality of decentralization
reform now with the medium to long-term issues of exploring a local autonomy in the future.
Japanese experiences of success and failures with local autonomy and decentralization reform are
selected as a comparison. Moreover, this dissertation seeks to establish a model of local autonomy
systems by decentralization out of the Cambodia’s challenges and lessons learned from Japan.

In order to prove the hypothesis above noted, the following issues will be discussed. The
first issue is the historical development of local administration in Cambodia. Cambodia has gone
through the absolute monarchy system, the French legal system, the socialist legal system, and the
current democratization legal system. The second issue is the commonalities and differences on legal
issues of decentralization in Cambodia. In order to be able to analyze these commonalities and
differences, the Japanese legal system of local autonomy will be investigated as a different
experience for Cambodia in a comparative study. The third issue is to explore a model of local
autonomy in Cambodia. This exploration of a model should be developed from the issues and lesson

learnt from both Cambodia’s challenges and Japan’s successful experience in this study.

Reasons of Referring to Japanese experiences

The meaning of referring to Japanese law is that, in the modern era, in 19" century, the
Asian country that have established a legal system with reference to Western Europe was Japan. By
referring to Japan, this study will be able to find commonalities and differences between Japan and
Cambodia local administration and decentralization. Despite the fact that Japan and Cambodia have
different historical legal development backgrounds and contexts of local administration, there are
three common points which justify the importance of learning from the Japanese experiences: (1) the
existence of a centralized government and rapid economic development, (2) a strong centralized
government that introduced local government systems through decentralization reforms, and (3) the
effort of the central government in developing relevant rules of law for its supervision over the local

organizations.



In Japan, its powerful and centralized government was the starting point. Over time, affairs
(Jimu) have been allocated to the local public entities. Legislative, administrative and quasi-judicial
or judicial involvements (Kan-yo) have been defined as legal definitions, basic principles on the
administrative involvements have been made sure, legal grounds for administrative involvements
have been codified, and various dispute solutions have been challenged. This history of Japanese
Local Autonomy Law challenges might be a worth to the future Cambodia’s local administration

system.3!

Literature Review

There were many studies about Cambodia’s decentralization reform, with the focused on
accountabilities, responsibilities, gender, participation, local development, fiscal decentralization, and
the three dimensions of decentralization such as political, fiscal, and administrative decentralization,
but none of them study on legal issues of decentralization by referring to Japan.

Ly Yasak studied the decentralization progress in Cambodia against the three dimensions of
decentralization.3> Netra Eng wrote about decentralization in Cambodia with the focus on design and
implementation. Her study found that decentralization strengthens the ruling political party power over
the local administration, but not for improving accountability and democracy. However,
decentralization reforms provided the opportunity for increasing central government capacity and
improved development outcomes.®® Moreover, local administration, such as district and commune
administration including the council, is less likely to be transformed by decentralization and become

the foundation of local governance in Cambodia, but reinforcing the hierarchical system of control of

31t is not a literature of legal studies, but Kato Shuichi “Translation in the Early Meiji Era: Why, What,
How to Translate”, in Kato Shuichi & Maruyama Masao eds, Thought of Translation, page 353 (Iwanami
Shoten,1991) states that there is no meaning in referring to other countries without major differences, and
that it is impossible to understand other countries without having anything in common. This is considered
in this research. The translation from Japanese to English is a tentative translation with helps. | would like
to thank my academic advisor Prof. Inaba Kazumasa and Mr. Chinket Metta, at Nagoya University at the
time of writing this thesis, for their great cooperation.

%2 Ly Yasak, PhD., “Research Note on Decentralization and Deconcentration Reform in Cambodia,”
Forum of International Development Studies, Graduate School of International Development (GSID),
Nagoya University, (November 2016), 2.

33 Eng Netra, Decentralization in Cambodia: New Wine in Old Bottles, Cambodia Development Resource
Institute (CDRI), Cambodia, (in Wiley Online Library, Published online September 20, 2016), 1.
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the ruling political party at sub-national level. 3* Prum also found that the local governments in
Cambodia did not achieve the anticipated expectation at least in terms of service delivery.3 These
studies are not the legal studies.

There have been legal studies on local government in Cambodia by some researchers. Hout
studied and asserted that the local government in Cambodia is not a genuine local self-government
after implementing the policy of decentralization. Local government is not free from central
government involvements.® Moreover, Chea concluded that, in Cambodia, the decentralization
process is at a very young age and not an ideal one because there is the central government’s
involvement. The CSs lack independent financial and administrative management, and CC cannot
respond to local needs.%’

In addition, Tariqg pointed out in his study about the legal issue on the inconsistency between
the Organic Law (OL) 2008 and the Law on Public Financial Systems (LPFS) 2008 in which a
centralized approach to the SNA budget was implemented. Also, Tariq pointed out an unusual feature
of the Organic Law related to indirect elections of the councils, an appointed governor, unclear roles,
affairs, resources, and responsibilities provided. Tarig suggested that the Organic Law should be
reviewed for clearer roles and assignment of affairs, but not for lower-level legal instrument.3®

However, the previous studies did not touch on the legal problem of decentralization reform

in Cambodia with the focus on the necessity of general laws, affairs, and involvements by referring

34 Eng Netra, The Politics of Decentralization in Cambodia: The District Level, Thesis Submitted in
Fulfilment of the Requirements for the Degree of Doctor of Philosophy, School of Politics and Social
Inquiry, Monash University (January 30, 2014), 239.

35 Prum Virak, “Decentralization within the Centripetal Expression of State Power: Re-guiding
Cambodian Statutory Devolution,” Forum of International Development Studies, Graduate School of
International Development (GSID), Nagoya University, (March 2005), 139, accessed October 22,
2019, https://www.gsid.nagoya-u.ac.jp/bpub/research/public/forum/28/index.html

% Hout Hay, Is Local Government in Cambodia a Genuine Local Self-Government after Implementing the
Policy of Decentralization? (Master’s Thesis, Nagoya University, Graduate School of Law, 2005), 110.
37 Chea Samrach, The Transfer Power from Central to Local Administration: A Comparative Study on
Legal System of Cambodia and Japan, (Master’s Thesis, Nagoya University, Graduate School of Law,
2008), 53.

38 Tariq H. Niazi, Deconcentration and Decentralization reforms in Cambodia: recommendations for an
institutional framework, 2011, 19.
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to Japanese experiences on the legal development of the local autonomy and decentralization in

which this paper will do.

Research questions and Research Structure

By referring to the Japanese legal system of local administration in order to identify the
relevant legal issues in Cambodia, this dissertation tries to answer the following research questions:
First, Historical Process; how the local administration system of Cambodia has been originally
formed in the era of the French influence, experienced changes, and institutionally turned during
20th Century? Second, Synchronic Issues in globalization era; what are the legal problems of
decentralization in Cambodia? What are the possible lessons from Japan’s decentralization reform?
Finally, Composition of Historical Process and Synchronic Issues; what model of local autonomy
could be developed in Cambodia?

In response to the above research questions and research problems, this dissertation is
divided into four chapters.

Chapter | intends to answer the first research question which focuses on the historical
development of local administration systems in Cambodia. The purpose of this chapter is to find out
how the current three-tiered local system was formed and changed, and to figure out the
characteristics of the legal system of local administrations. This chapter is divided into the historical
development of local administration system in the monarchy, the French era, the Socialist era, and
the democratization era. In the monarchy era, the cultural characteristic of local administration was
formed under the de facto authority of the kings, the authoritarian regime. After the French arrival,
the French administration was trying to introduce the national and local administration reform.
During the French influent era, in 1908, the legislation of local administration system was originally
established by creating the “commune” administration and commune election by tax payers. Under
the French influence era, the election at commune level was developed and postponed in the last
period. Then, in the Socialist era, from 1975 to 1979, the commune administration was once
abolished, because previous system was totally rejected. Then, it was brought back in the

Constitution in 1980s under the socialist legal system where there was a system of democratic

12



centralism under the influence of Vietnam backed by Soviet Union. Moreover, the three-tiered local
system was brought back in the Constitution of the Socialist era with the formation as province,
district, and commune until the present time. Village still existed but was not considered as the
administration level. Finally, this chapter will present about the turning point during the
decentralization era or globalization era when Cambodia was conducted national democratic
election, and then moving on decentralization reform. The following chapter (chapter I1) will present
the current local administration and its current development during the democratization or
globalization era (1993-Present).

Chapter Il will provide the answer to the second research question on synchronic issues in
era of globalization focusing on the characteristics of local administration system in Cambodia. The
purpose of this chapter is to analyze the centralized characteristics out of the current legal system of
local administration in Cambodia in the democratization era (1993-present). This chapter firstly
explains an overview of how the local administration system is positioned within the Cambodian
governmental organization. As mentioned in chapter I, local systems have been changed and
continued in some parts of the history. This chapter is to clarify the current legal system in changing
history. Historically, turning from the socialist economy to capitalist economy in 1993, Cambodia
established the second Constitutional monarchy. The local administrations, such as provincial and
district governors, and commune chiefs, were appointed by the central government. But the
commune councils are directly elected by the residents since 2002, and then the province and district
council members are indirectly elected, in which the election was made by the commune council
members since 2009. This chapter will mainly focus on the discussion of the affairs of local
administration, the relationship between the council and governor or chief, the relationship between
the transfer of affairs and the supervision of the central organs, the inconsistency in administrative
practices at central ministries, and the elections system. In order to analysis the legal issues and the
current stage of decentralization reform in Cambodia, it is necessary to refer to other countries. This

paper refers to Japan’s experience of local autonomy as the other countries (chapter I11).
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Chapter 111 will also shed light on the common issues in a globalization era by presenting
the experiences of decentralization reform in Japan. However, the main purpose of this chapter is to
analyze the characteristics of local autonomy system and to present Japan’s experience of success
and failure in the local autonomy and decentralization reform through the historical development in
the Meiji era, the Constitutional change era, and the decentralization reform era by focusing on the
legal systems, theories, and cases. In this chapter, two main contents are discussed. First, it is
continuity and disconnection before and after the war. Second, it is the characteristic of
decentralization reform in the 1990s including the 1999 amendment of the Local Autonomy Law.
The issues of the local autonomy (consisting of autonomy of entity and autonomy of residents), and
the issues of legal personality of “local public entity”, the affairs allocation, the rules of central
involvements will be raised for further discussion in the following chapter (chapter IV).

Chapter IV will provide answer to the research question on the composition of historical
processes and synchronic issues in order to recommend a model of local autonomy systems in
Cambodia. The purpose of this chapter is to discuss and analyze the legal issues of local
administration systems in Cambodia by referring to the lessons learned from Japan. Then this thesis
attempts to forge a model of local autonomy by decentralization reform for Cambodia out of Japan’s
experiences. The main contents of this chapter are the discussion on commonalities and differences
between the two countries, and the analysis of the main legal issues such as the deficiency of a
general law on local administration and the inconsistency of sectoral laws, the distinguishing
between corporates (legal entities) and organs of the central government, the nature of “affairs” of
local administration, and the rules of central involvements. Differences can be found easily but a
commonality is also found; the legal system of direct vote on commune has been implemented after
2002. This change itself might be a minor change for the commune part only but the change can be

thought as a trigger for reconsideration of the whole local administration in future.
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Chapter I: Historical Development of Local Administration System in Cambodia

This chapter reviews the historical development of local administration system in Cambodia
from legal points of views. This chapter will help readers better understand what the unique
characteristics of local administration in Cambodia are. The purpose of this chapter is to find out
how the current three-tiered local system has been formed, developed and turned. Also, this chapter
aims to figure out the characteristics of the local legal system. This chapter is divided into the
historical development of local administration system in the monarchy, the French era, the Socialist
era, and the democratization era. The reason of this division is based on the turning point of legal
system development in Cambodia.

The prehistory of local administration presents the brief historical development of monarchy
administration system in Cambodia before the modern local administration system. Also, this part
attempts to show the authoritarian system under the monarchy administration system. A reason that
the author will try to consider the ancient era is to provide better understanding of the administrative
management and development in the prehistory of local administration in Cambodia.

Next, the history of local administration system provides historical development of local
administration system in Cambodia. The first part of historical development is the origin of local
administration system under the French administration. During this era, the legality of local
administration at the commune level was formed originally in 1908 and developed during the French
era until the socialist era started. Next part of historical division is the socialist legal system era.
Final part is the democratization era.

This chapter will answer the research question of how the local government system of
Cambodia was originally formed under the French influence, and experienced changes in the

socialist era and institutionally turned during 20™ Century in the democratization era.

1.1 Prehistory of Local Administration System

This part briefly reviews the prehistory of local administration system before 1908. The

prehistory of local administration system is divided into two parts. First, this part will present the
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local administration system of Cambodia before the French arrival. Then, next part will present the
local administration system after the arrival of the French administration until the establishment of

local administration in 1908.

1.1.1. Before the French Arrival

In the monarchy era, a cultural nature of local administration was formed under the de facto
authority of the kings, the authoritarian regime. Culturally, Cambodia underwent a hierarchical
system where the king, the Deva-raja king or the God king, represented the sole power in the context
of religious power (theocratic power), executive power, legislative power, and judicial power.3® The
country, including the people, belonged to the king. The relation between the government and the
society over the centuries had been an authoritarian system.*°

Generally, ancient Cambodian territorial administration, before the arrival of the French
administration as protectionist for Cambodia, was in the manner of an absolute monarchy system.*
The emperor controlled all other war lords or Sdach Tranh (known as the king for the field or land)
by making war. War lords or Sdach Tranh were allowed to control their land under their own
authority. However, they had to annually give the support, in goods and in kind, to the emperor.
Each war lord was independent from each other, but under the control of the emperor. They
sometimes were at war with each other.*?

War lords ruled over Dei (land in ancient time which was understood as regions) which
consisted of several Moeurngs (known as provinces today) and several Sroks (known as villages in

ancient times but today sroks are districts). The person who had controlled a province was generally

39 Prum Virak, “Reforming Cambodian Local Administration: Is Institutional History Unreceptive for
Decentralization?”” Forum of International Development Studies, (September 2005), 104-106, accessed
October 22, 2019, https://www.gsid.nagoya-u.ac.jp/bpub/research/public/forum/30/06.pdf

40 Turner M., “Public Administration and Development: Whatever Happened to Deconcentration?”
Recent Initiatives in Cambodia, (Canberra, Australia: Published online in Wiley Inter Science, University
of Canberra, 2002), 363, accessed May 18, 2009,
http://wwwa3.interscience.wiley.com/journal/99016710/abstract?CRETRY=1&SRETRY=0

41 Say Bory [U@ﬁ fa "Lﬁ], General Administrative Law [§ﬁi§m Ugig1], (2006), 423, Para 382.

42 Adnhémard Leclere, History of Cambodia, (Paris: 1914). (Translated into Khmer Language by TEP
Mengkheang, Printed in Cambodia, first addition, ed. Chhang Youk, Trans Series No.4, Documentation
Center of Cambodia, DC-Cam), (2005), 32.
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known as Oknha (a title given by the king based on one’s property, knowledge and capacity) and
whose position was called Chaovay (master or governor of province).*® This paper will use the word
“governor” for the translation of Chaovay.

Chaovay Srok or May Srok (known as village’s master or mayor = May in Cambodian)
received their official titles generally from Sdach Tranh. Srok varied in size and importance.** Sroks
were usually led by elder men chosen by villagers based on their knowledge, agricultural skills, good
manner and conduct, and common sense. Conflicts in villages were solved by conciliation, but not
by law. By living among the people under his control, village head was able to respond to local
issues better than other authorities at farther distances. People and lower authorities normally offered
homage to their leader or higher authorities or to the king in exchange of protection.*® The most
active and visible administrator were village head. Sometimes, they were authorized to collect taxes,
mobilized manpower for warfare or public work, and even were able to create small private armies
and bodyguards.*6

Until early nineteen centuries, there is no evidence that any villages were governed by law
which regulated the councils of elders. Some French writers asserted that Cambodia had no
government at all.*” The king ruled according to customary law which was unwritten. The king was
indispensable because, as generally believed and long embedded in Cambodian culture, the king
existed to protect people, to provide true justice, to influence weather, to be a messenger between
God in heaven and people on the earth, and the only hope of peasants.*® With absolute power, the
king was very strong. Certainty, the king was able to turn a person into superior or leader and/or into

subordinate immediately when he gives an order. It is like the order from heaven.*®

43 Say Bory [Uﬂ;ﬂﬁ fauj ’Iﬁ], General Administrative Law [§ﬁi§mﬂj9u191], (2006), 423, Para 382.

4 Chandler P. David, A history of Cambodia (New York, London: Routledge, fourth edition, Monash
University, 2008), 119 and 125.

4 |bid. at 126 and 128.

46 1bid. at 133.

47 1bid. at 125.

48 |bid. at 129 and 135.

4 1bid. at 132.
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In sum, the nature of Cambodian administration system was not centralized governmental
system, but with the strong monarchy. Although, there was no written administrative procedure, the
village’s head was under the authority of the provincial governor and war lord. Therefore, the
central-local involvement was not clear. The village, as the lowest local administration level, had no
legal entity or property. The type of local affairs or works was unclear or too broad. The village level
was responsible for all public works directly connected with villagers. There was no modern
governmental system for the administrative management or protection of villagers’ benefit.%°

On the other hand, there were three-tiered local systems. This characteristic is familiar with
people in Cambodia today, but the three-tiered local systems were region (Dei), province (Moeurng),

and village (Srok) not commune.

1.1.2.  After the French Arrival and Before 1908

The Cambodia administration system was influenced by the French protectorate starting
from August 1863 after king Norodom concluded a treaty with the French naval officers that offered
the protection to Cambodia.!

In 1863, the French administration had unpleasant feeling with monarchy administration
system. The French did not support the King’s idea of centralized control, absolute monarchy, and
slavery, and suggested making reforms. Initiated by the French, these reforms aimed to eliminate the
royal’s involvements in land ownership, to reduce the number of Oknha (high ranking titles given by
the king), to rationalize tax collection, and to abolish slavery.5? Moreover, village heads, under an
article of the treaty, were supposed to be chosen by the people.

In 1877, the King Norodom agreed to make reforms which were never carried out. Then, the
French concluded the convention dated June 24, 1884, to legalize the above agreement by forcing

the King to sign it at 10 p.m. with the unannounced arrival of Charles Thomson, the French Resident

%0 Sar Kheng, Samdach Krolahom , Cambodian’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 5-6.

51 Chandler P. David, A history of Cambodia, 172.

52 |bid. at 174.

53 Adhémard Leclére, History of Cambodia, 408.
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General (in French called M. Le Résident Supérieur) or the governor-general of Cochin China,
hereinafter called the French Resident General.>* Article 2 of the treaty stated that “His Majesty the
king of Cambodia accept all the administrative, judicial, financial, and commercial reforms which
the French government shall judge, in future, useful to make their protectorate successful.” Among
the main reforms of this treaty were to place the French Residents in provincial cities (hereinafter
called the French Resident Provincial), abolish slavery, institutionalize the ownership of land by
dismantling royal’s involvements in landownership, reduce the number of Okha, and rationalize tax
collection. As stressed by Chandler, it was the time of turning from protecting Cambodia to
controlling it.>

This reform was viewed differently by France and Cambodia, where Cambodian elites
viewed it as revolution, and the French viewed it as crucial to their program of reform. Soon after
this reform started, there was an outbreak of rebellion and suppression in the country.% In 1885-
1886, facing rebellion, resistance, and the possibility of war, Norodom, the King, agreed to ask the
rebels to lay down their arms while the French administration agreed to respect Cambodian customs.
The French stepped back and delayed the implementation of reforms for nearly twenty years.5’

During the 1880s, another reason of the administrative reform was that the French colonized
administration aimed to introduce the French administration system at the village level.>® For this
reason, SAY Bory concluded that this was a gradual administrative reform because the French
administration assumed that the head of a village which was known as May Srok in Cambodian
language was similar to mayor in France, and the May Srok was the right person to help collect taxes
for the central government (the French colony). Say Bory noted that the biggest administrative

reform took place in Cambodia by the French colony in 1889.5°

5 Chandler P. David, A history of Cambodia, 175.

%5 |bid. at 175-176.

% |bid. at 167 and 174.

57 Ibid. at 176.

%8 Say Bory, General Administrative Law, 427, Para 384.
% |bid. at 427, Para 384.
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Gradually, in 1892, the French controlled direct tax collection. Then, in 1897, the Paris
administration agreed to provide the French Residents (the French colonial representatives in
Cambodia at the national level) with executive authority to issue royal decrees, and to appoint
officials and high ranking officials. The new French Resident General (colonial representative in
Indo-china controlling Cambodia, Vietnam, and Laos) was granted power to command and to be
responsible in making decision. However, there was still resistance to the change from monks,
royalties, officials, and people.®®

More specifically, Royal Kram (proclamation) dated 11 July 1897 marked the turning point
when the French successfully took control of all power and eliminated the King’s power. A new
council of five ministers was created and included a first minister (Akka Moha Sena) who led all
ministers, a minister of justice (Yumreach), a minister of navy and foreign trade (Krolahom), a
minister of the army (Chakrei), and a minister of palace (Veang). This council of ministers was
under the supervision of the French Resident General but not under king Norodom. According to
Article One of the Royal Prakas 1897, the council of ministers made decisions under the supervision
of the French Resident General and then reported to the King about necessary political and
administrative measures that would benefit the kingdom. Article Two, related to the appointment
and dismissal of officials, and provided the King with ceremonial power to appoint and dismiss
officials based on requests of the council of ministers. Moreover, every decision and circulation
issued by the King with the King’s seal had to be accompanied by signature of the French Resident
General. Article Three allowed the assistance of each minister, when minister was in absent or with
obstacle, to work as substitute role.5!

In sum, after the French arrival, the French administration attempted to initiate reform of the
administrative system in Cambodia, but there was resistance to change from the elites, leaders, and
the King as well as monks and the common people. Therefore, local administration system was

slowly changed. The author concludes that this change was forced, and not voluntary. The nature of

60 Chandler P. David, A history of Cambodia, 179 and 181.
61 Sorn Samnang, et al., History of Cambodia: French Protectorate Era — the Second Kingdom of
Cambodia, (Phnom Penh: Ministry of Education Youth and Sport, November 01, 2017), 10-11.
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the administration system was mixed of authoritarian and centralization. The authoritarian was the
king, and the central government was the French government. Under the centralized administration
system, the French was trying to introduce the legal reform for Cambodia including the legal reform
of local administration system, at the lowest administration level. The type of affairs of local
administration was to collect tax and general management. The central-local relation was strong and
without legal basis because the local organs were the central agents working on behalf of the central
government based on traditional administration that coexisted with the French administration
system.

The next part will present the origin of local administration system and its development in
Cambodia in the French influence era from 1908.

Structure of the administrative division of Cambodia before 1908.
| The King |

J Appoint

War lord (Sdach Tranh)
. control over region
Regions who is with high status in royal palace)
Approval Appoint
Provinces L, Provincial Governor (Chaovay Khet)
. Approyal
Villages Approvel
Ly Village’s head (May Srok)

A

Customarily|Select

Local People

Sources: summarized by author based on historical review

1.2 The History of Local Administration System

The previous part presented the historical development of local administration system under
the authoritarian monarchy that coexisted with the French administration system where there was
strong central-local involvement, and a local organs working as a central agent. The long existing

three-tiered local system was the region, province, and village levels.
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This next section will present the historical legal development of local administration
system in Cambodia from 1908 starting from the origin of local administration system under the
French influence era, the changes experienced under the socialist legal system, and the turning under

the democratization era.

1.2.1.  Origin of Local Administration System (French Influence Era, 1908-1975)
This part will present the starting point and the development of local administration system
from the legal point of view while Cambodia was under the French colony (since 1908) and under

the French influence after receiving the independence from French from 1953 until 1975.

a) Changes of Royal Kram on commune
There was a legislation on the management of local organ which was known as “commune”
originally established in Cambodia. This legislation was amended several times. This part will
mainly present about the formation of the three-tiered local system and its development, the nature
of administration system, the type of local affairs, and the involvements of central-local organs,

including the election system.

K/

+«+ 1908 Royal Kram on commune

1908 was the beginning of local administration system in Cambodia. The legislation known
as the Royal Kram No. 42 on the administrative management of communes was promulgated on
June 5, 1908, hereinafter called the Royal Kram (1908).5 This Royal Kram was the fundamental
legal evidence of the origin of local administration system at the lowest level known as “commune”

administration in Cambodia. Cambodia had no “commune” tradition at local administration level.®3

62 The author of this paper is the translator from Cambodian language into English most of the legislations
since the 1908 to present, because those legislations are available only in Cambodian language. Most of
the old legislations related to commune system is only available in the National Archive of Cambodia

[GaMaNIin smﬁ], but no on the internet. Some legislations such as Royal Kram 1908 and 1943 on

commune administration are in French language. Miss Chan Sokkheng (Master student) and Mr. Nan
Chanroeurn (PhD candidate), currently studying in France, translate from French to Cambodian language.
Then the author translates from Cambodian language to English.

83 Chandler P. David, A history of Cambodia, 176.
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Commune administration was the French product and consisted of 500 to 23,000 people.5* As a
result for the establishment of the commune administration, Cambodian local administration
structure was divided into provinces, communes, and villages. For this reason, Sar Kheng® stressed
that there was a new administrative management structure at commune level originally started in
1908 according to this Royal Kram.%®

The originality of the commune administration legislation brought to Cambodia by the
French colony that consisted of a few important characteristic of local administration as follow.

First, a commune was a public legal entity as stated in Article 15 that “A Commune can be
considered as a person who can possess, acquire, and transfer property; and to appear in the court.”

Although a commune had its own properties, these properties could be changed and transferred

based on the proposal from the commune council and Chaovay khet [iGITUN 118§ ® (hereinafter

called “provincial governor”) to the council of the French Resident for approval. As stated in Article
16, “A Commune has its own real estate property... The commune property can be changed or
transferred, if there is the approval from the council of French Resident based on the proposal of the

commune council and the provincial governor....”"°

64 Say Bory, General Administrative Law, 2006, 425, Para 382.

% Sar Kheng, Samdach Krolahom, Deputy Prime Minister, Minister of Interior, and the president of
National Committee for Sub-National Democratic Development (NCDD), the decentralization reform
committee.

% Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 6.

67 Royal Decree No. 42 on the organization of the Commune of Cambodia, (June 05, 1908), art. 15.

% |bid. art. 16.

8 The word “provincial master- Chaovay of the province:[i,tﬂt[p Wi ti]” is similar to “provincial
governor-[HA M AITS fi]” which referred to a person who is appointed to preside over provincial
administration. Province is known in Cambodian language as Khet [18§i]. Master or boss is known as
chaovay [‘IG’1UJ1 tif]. Governor is known as Aphibal [Hﬁm fU]. The different is that “provincial master-

Chaovay of the province :[’IEﬂUy ti8ti]” is previously used as legal term referred to the head of
provincial administration with strong commending power over district and commune, like a master. Now,
the legal term was change to “provincial govemor=[Hﬁm fUT8§]” which referred to the head of

provincial administration is not equipped with strong commending power as before, but with the ability to
manage and coordinate over district and commune. Legally, these two words are different in power.
0 Royal Decree No. 42 on the organization of the Commune of Cambodia, (June 05, 1908), art. 16.
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In addition, in case there is any offenses made by the commune, the decision to find must be
made by the provincial governor after the approval of the French Resident as stated in Article 20 that
“The fines of the commune offenses must be pronounced by the provincial governor, after the
approval of the French Resident, in accordance with this royal Kram, and are not subject to
appeal.”"*

Revocation of a council member was under the central government approval as stated in
Acrticle 9 that ““... The revocation is reserved for the council of ministers after the investigation and
notice from provincial governor transmitted by the French Resident’ of the constituency.”’?

Moreover, decisions and approvals on the creation and dissolution of communes, and the
changing of a commune’s name were made by the central government, which was the French
Resident General.™

Second, commune chief’s affairs were in charge of providing all service in the commune as
stated in Article 12 that “Commune chief, with the support from commune council and the chief of
group which are under his order, is in charge of directing and providing all services in the
commune....” "

Third, the Royal Kram (1908) provided the legal rights to people whose name in the tax
paying list to elect commune councils in each village and then the village’s councils in each village
elected the commune chief. The Royal Kram (1908) stated in Article 8 that “Every people who
registered in the tax paid list is the voter in the commune and is the participant in the election of

commune council members. ...” 7

I Royal Decree No. 42 on the organization of the Commune of Cambodia, (June 05, 1908), art. 20.
2 The French resident of the constituency in French is called Le Résident de la circonscription, in Khmer

[§]HatRIBISs Ui aNAm UIBISH]9
3 Royal Decree No. 42 on the organization of the Commune of Cambodia, (June 05, 1908), art. 9.
™ 1bid. art. 2.

S |bid. art. 12.
6 |bid. art. 8.
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Moreover, there were conditions to become the candidate for being elected as commune
chief such as Cambodian citizen from birth, and living in the commune as stated in Article 9 that ...
Commune chief must be Cambodian citizen. Commune chief must live in the commune....” "’

The election process was proceeded in the way that the people elected the council in village,
and then, the council in the villages, located within the commune, elected the commune chief. The
council had a four-year term. Commune chief and deputy chief elected a year after the council
election. This process was stated in Article 9 that “...The council members of each village elects a
chief who is the commune chief and deputy chief according to the size of the commune. ... The
commune and village council members must be elected in a four-year term. Commune chief and
deputies must be re-elected in the following year after the council election.” 7

Finally, the formation of the three-tiered local system was changed from the previous form
to a new form of three-tiered local system that consisted of province, commune and village.

Structure of the administrative division of Cambodia from 1908.

Province

Commune Commune Commune chief

| elect (f year later) |

|village | [village | |village| |village | council members in the villages

A
| elect g four-year term |

Local residents

Sources: summarized by author based on historical legal review

7

% 1919 Royal Kram on commune

By the 1920s, Cambodia had achieved a better economic condition and had become a rice-
making machine where good yields of rice were produced so that it also produced revenue for the

French government by extracting part of the peasant’s revenue. As pointed out by Chandler, there

7 1bid. art. 9.
8 |bid. art. 9.
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was an economic boom.” Along with the economic growth, the Royal Kram 1908 was amended in
September 24, 1919 by Royal Kram No. 70 (hereinafter called the Royal Kram 1919) which come
into practice on January 01, 1920. There were some characteristics of commune administration.

First, communes were public legal entities as stated in Article 45 that “Commune was
considered as a person who had the right to possess, to sell, and to buy properties, and the rights to
suit and to be suited in the court.” As public legal entity, commune owned property as in Article 46
stated that “Commune property can be movable and none movable property.” This Article was stated
clearly in detail about this property.8® Commune property can be transferred or sold based on a
proposal from the commune council through the provincial administration for the final decision and
approval from the central government. 8!

The commune council was given the authority to make decision for appointing and
dismissing commune agents or officials. However, this decision had to be approved by the provincial
administration, by the French Resident of the constituency. As stated in Article 33, ... Officials
appointment and dismissal must be made by the decision in the council meeting. The council
decision must be seen by provincial governor and agreed by French Resident of the constituency.”
As stated in Article 32, “Officials whose salary received from the commune budget are clerks,
teachers, and police. etc. The official appointment must be made by the commune council in the
council meeting. This appointed letter must be seen by provincial governor, and then was agreed by
French Resident of the constituency.”

In case of the creation, dissolution, and alteration of the commune boundary, and the
changing of a commune’s name, the commune council made proposals with the attached evidence of
request from the people with common interest. This proposal had to go through the hierarchical
administration for being seen and agreed, and then this proposal had to be approved by both the

Kongsei Sena Padei (First Minister) and the French Resident General, at the central level.

9 Chandler P. David, A history of Cambodia, 170.
8 Royal Decree No. 70 on Commune Administration, (September 24, 1919), art. 45-46.
81 1bid. arts. 45-46.
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Second, The roles and responsibilities of commune chief was stated in Article 24 that
“Commune chief, including deputies chief, council members, and village’s head, was responsible for
administrative control, giving order and monitoring, and making sure of successfully implementing
the commune affairs and tax collection.” Moreover, the commune affairs were stated in Article 27
that “According to the current implementation of this regulations, there were several commune
affairs as the following; Administrative affairs..., judiciary affairs..., army selection affairs ...,
education affairs..., wire protected affairs..., health sector affairs. .., animal health protected
affairs. .., crop monitoring affairs..., forest protected affairs..., custom support affairs..., land
registration affairs..., and tax collection affairs...”

Finally, the commune council election was made clearer, including the numbers of council
members and the process of the election. The age of voter was defined along with the obligation in
paying tax as stated in Article 9 that “Everybody, who is the local resident, reaches the age of
twenty-one-year-old, registers in the tax paying list, regardless nationality, shall have the power as a
voter in commune. During the commune council elections, he/she shall have the power to stand for
being elected. The election will be conducted every four-year term. ...” 8

It was a bit clearer in criteria to become the candidate standing for the election as stated in
the same Atrticle 9 that «... for those who will be elected as commune chief and deputies must be
Cambodian (Khmer) nationality that holding no authority, position or power, which was the same
condition as the candidate of commune council standing for commune election...”® There were
clearly stated a limited number of commune council at least 8 and at most 16 in case there were at
least a village in a commune and there were more than 35 villages in a commune.8*

The process of commune chief election was a bit changed by choosing from among council
members, but still, commune chief and commune councils must be responsible to provincial
governor and French Resident of the constituency as stated in Article 11 that “The councils shall

choose among themselves a member to become a commune chief. The decision of the council to

8 |bid. art. 9.
8 |bid. art. 9.
84 1bid. art. 10.
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choose the commune chief must be signed as seen by provincial governor and then must be seen and
approved by the French Resident of the constituency. The French Resident of the constituency
issued a letter of appointment. After receiving letter of appointment, commune chief must swear in
pagoda following religious practices for officially become commune chief.” 85

The formation of the three-tiered local system was remained the same such as province,
commune and village.

Structure of the administrative division of Cambodia from 1919,

The French Resident of the constituency |
A

Approval

Provincial Governor |
A

Province | Commune chief

i 1 Choose among the council members

I

I

I

i w Elected among the council membgrs
I

Commune Commune I-{ Deputy Commune chief

1
I_I_I I_I_I | -
| Commune council

V”Iage V”Iage Vlllage V”Iage ,: Selected fro@ the residents A

Village chief
elect

Local residents

Sources: summarized by author based on historical legal review

« 1925 Royal Kram on Commune

There was an amendment of Royal Kram 1919. This amendment was made in November
15, 1925 by Royal Kram No. 59, hereinafter, called the Royal Kram (1925).

There was an establishment of an administration structure known as “Khan” in Cambodian
language which was the same level as a district. Article 1, “A Commune is an administrative
jurisdiction, which is under the authority of Khan®® administration, which consisted of a village or

villages....” 8" The formation of the local system was a four-tiered local system.

% |bid. art. 11.
8 Khan refers to district in which the term was used currently in the organization structure in Capital city.
87 Royal Decree No. 59 on Commune Administration, (November 15, 1925), art. 1.
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The Royal Kram (1925) consisted of some important characteristics.

First, Commune was a public legal entity with clearer definition. As defined in Article 7,
“Commune is considered as a person who has the power to possess and to sell movable and none
movable properties according to the current existing procedure. Commune, with commune chief or
representative, has the power to suit or be suited to all level of the courts according to the decision
made by the French Resident General and first minister (Kong Sei Sena Padei) for approval...”8

As a public legal entity, communes had two kinds of properties such as commune public
properties and private properties.®® Commune public property were road, port, public garden,
reserved land for public use and houses on public land, water pipe, and electric wire.?° Besides, there
were the commune private property.®* However, the decision on the management of both public and
private property of communes belonged to the higher level of administration and the central
government. %

The creation, dissolution, and alteration of the commune boundary, and the changing of a
commune’s name must be proposed by the commune council for approval from the central
government, where both Kongsei (minister) of the French Resident and the Kongsei Sena Padei (first
minister) agree.® The new important characteristics in the Royal Kram 1925 was that there was a
provision providing the rights to people for requesting the creation of the commune. As stated in
Article 3, “In order to create a new commune, there must be a request from the public administration
or request from a group of people who had the same interest for commune creation...” However, the
final decision was made by the central government, both the French Resident and the First
Minister.%

Second, the commune chief had two affairs. the commune chief was considered as the

representative of commune benefit protection, and as the central government agent as stated in

8 |bid. art. 7.

8 |hid. art. 59.

9 |pid. art. 60.

9 |bid. art. 62.

9 1bid. arts. 61 and 68.
% |bid. art. 2.

% 1bid. art. 3.
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Acrticle 40 that “Commune chief represents commune councils in managing commune affairs,
represented protection of commune benefits, and implement the commune council’s decision. Also,
commune chief is the central government agent in implementing the laws, keeping the security, and
collecting tax. ...”%

Commune chief’s work was under the direct management and authority of Khan (district)
governor.% Commune chief was responsible for the general administrative affairs as stated in Article
43 that “Basically, commune chief shall responsible of the affairs such as general administrative
management. .., security control..., judicial affairs..., other taxations...,”%’

Finally, the commune council and commune chief were elected by the people who pay tax,
and then the commune chief was elected from among the council members. As stated in Article 1,
“... Commune councils were elected in which commune chief is the head and has the authority to
directly control and order over deputies that were chosen from among the council members.” %

A criteria of commune council candidates standing for being elected were stated in Article
18 that “In order to become a commune council candidate standing for being elected, only for those
who were in the commune resident registration name list, and tax payment list, and who were
registered in the candidate list. Any candidate who wishes to stand for being elected as a member of
commune council must write a letter of request with supporting evidences of correctly respected all
kinds of taxes payment. The letter of request must be sent to Khan governor in at least 45 days
before the election day for strictly checked by Khan governor to verify the correct information
before approving or rejecting the request, and to decide the final candidate name list in every
commune under his/her jurisdiction. ...”%°

For those who wishes to stand for election must be in the candidate list, without name
registered in the candidate list, he/she cannot stand for the election. The result of the election must

be accepted by Khan governor. As stated in Article 25, “Anyone, who has no name in the candidate

% 1bid. art. 40.
% 1bid. art. 40.
9 1bid. art. 43.
% 1bid. art. 1.

% 1bid. art. 18.
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list which was made by Khan’s governor, shall not be qualified to stand for being elected. The
election was considered as valid when there is acceptant decision from Khan’s governor, and then,
with agreement of provincial governor by singing as seen, and with the approval from the French
Resident of the constituency.” 190

Commune council was directly elected by the residents in the commune who reached the
age of 21 years old, and had their name in the tax paid list in the commune or who were hold a tax
exemption such as elderly and disabled people. As stated in Article 11, “Commune council was
elected by the people who was under support and who lived under the French flag. Those people
shall reach the age of 21 years old or order, and registered in the personal tax paid list within the
commune or holding permission letter of tax exemption of elderly or disability.”*%* The rights to be
elected was stated in Article 12 that “Any voters, who was under supported and who lived under the
French flag, shall have rights to be elected except the conditions ....” 102

The number of the commune councils were defined from at least 9 and at most 19.2% The
commune chief was elected from among the commune council members. The deputy chief of the
commune had to be selected by the commune chief from among the commune council members
based on Article 29 for the approval from the Khan governor. As stated in Article 28, “After
declaration of the election result of the elected names, all the elected council members shall convene
the meeting, which is presided over by the oldest council member, and supported by the two
youngest council members, in order to elect a commune chief from among the council members. The
council decision on commune chief election result shall be sent through Khan’s governor to
provincial governor for signing as seen, and then send to the French Resident of the constituency for
approval. Commune chief shall get another approval letter.” 104

The village’s head was elected by the commune council from the residents living in the

village for at least six months and who could read and write. Village chief worked under the

100 1pjd. art. 25.
101 1pid. art. 11.
102 1pjd. art. 12.
103 |pid. art. 27.
104 1pid. art. 28.
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authority of commune chief. Village chief issued the letter of evaluation the resident’s manner and
sent to commune chief for signature and seal. Village chief provided any information required to
make the tax list. 1%

Based on Royal Kram 1925, There were a new tier found created in between province and
commune. In total, there was a four-tiered local system which were province, Khan, commune and
village level.

Structure of the administrative division of Cambodia from 1925.
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1 Chopse among the council members
w Elect among the council membgrs

i _ =1 Deputy Commune chief

1
A 4

Sources: Summarized by author based on historical legal review

K/

« 1943 Royal Kram on Commune

Commune elections were postponed in 1943, and totally abolished in 1948 because of
war.1% The Royal Kram N0.40 on commune was enacted on July 1%t, 1943, and is hereinafter called
the Royal Kram No.40 (1943). Based on the Royal Kram No.40 (1943), the organization structure
was unchanged. There was the establishment of an administration which was known as a district (the

same level as Khan) and consisted of communes. Communes consisted of villages.*%” The formation

105 Ibid. arts. 34 and 52.

106 sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 8.

197 Royal decree No. 40 on Commune, (July 01, 1943), art. 1.
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of the four-tiered local system was the same, but the new name “district” was used instead of using
the word “Khan” administration.

The characteristics of local administration in this Royal Kram No0.40 (1943) are as follow.

First, Commune was considered as the public legal entity which characterized as a person
who possesses property, is able to buy, to sell, and to transfer the property in accordance with law
and procedure. Commune, with commune chief or its representative, was able to sue and be sued as
plaintiff and defendant in the court. However, there must be prior permission and approval from the
central government, including both the French Resident General and the council of ministers.1%®
Moreover, the commune council managed the commune property, but this management must go
through the process mentioned above in order to get the approval from the French Resident
General.1® The commune chief was the national agent for implementing laws or orders especially
related to police affairs and tax collection. The chief was directly under the district governor’s
authority or supervision.°

The creation, dissolution, and alteration of the commune boundary, and the changing of
commune’s name had to be proposed by the commune council for the approval from the central
government, and approval from the council of ministers.*!! This Royal Kram 1943 also provided the
rights to the public administration agency and the local people to request for the creation of a new
commune.1*2

The communes had to report the meeting’s decision to the district governor and the
provincial governor. The provincial governor had the authority to automatically dissolve the decision
of the commune council if it was against the provision of the Constitution or other laws.!

Second, commune chief affairs were related to general administrative management, police,

judicial, and tax collection affairs. 1*4 The village’s head represents people in the village. He

108 Ipid. art. 7.

109 1pid. arts. 7 and 8.
10 |pjid. art. 31.

1 bid. art. 2.

112 Ipid. art. 3.

113 |bid. arts. 28 and 29.
114 1bid. art. 34.
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disseminates the information and the orders of the commune chief to people, collected tax, and
provided comments of the personal characteristic of a person to the commune chief. 1> Moreover,
there were two new Royal Krams promulgated in the same year that concerned communes. Firstly,
Royal Kram No.41 promulgated on July 01, 1943 and put into practice on July 03, 1943. The Royal
Kram provided monthly support on implementing commune duties, other benefits and tax exemption
to the commune chiefs, the deputy of commune chiefs and the heads of village based on the tax
income. The tax income was divided into three types. The first type was the total tax collection
above 12,000 Riel (hame of Cambodian currency). If so, the commune chiefs could get at least 30
Riel to 50 Riel. The second type was the total tax collection from 6,000 Riel to 12,000 Riel. The
commune chiefs could get at least 25 Riel to 45 Riel. The third type was the total tax collection
below 6,000 Riel. The commune chief could get at least 20 Riel to 40 Riel. The actual amount of
money was decided by the French Resident based on a proposal from the provincial governor.116
Secondly, Royal Kram No. 69 promulgated on September 24, 1943 and put into practice on
September 29, 1943 stated about the procedure and management of commune property. Communes
were considered as a person having a civil personality which consisted of the rights to own, to buy
and to sell the commune property based on the procedure. This Royal Kram also divided commune
property into the commune public property and private property. However, the procedure in the
property management was proceeded through the commune council decision, the district governor,
the provincial governor, the French Resident, and the French Resident General for final approval.*'
Finally, there was no election of the commune chief and village’s head as in previous Royal
Kram (1908, 1919, and 1925). Based on the Royal Kram No. 40 (1943), the village’s head was
appointed by the district governor from among a list of notable people with the requirement of
knowing how to read, to write, and to calculate.*'® The commune chief was appointed by the district

governor. Then, the provincial governor and the French Resident had to make decision to give

115 Ibid. art. 39.

116 Royal Kram No.41 on Commune tax exemption, (July 01, 1943), arts. 1, 2 and 3.

117 Royal Kram No0.69 on procedure and management of commune property, (September 24, 1943), arts.
1,2,3,7and8.

118 Royal decree No. 40 on Commune, (July 01, 1943), art. 18.
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approval or not on the request of the appointment. The Ministry of Interior’s legislation known as
Prakas was issued for this appointment.*'® The deputy commune chiefs were proposed by the
commune chief from a name list of notable people for the approval from the district governor.?® The
commune council consisted of the chief and deputy chief of the commune and village’s heads.*?
This council could be dissolved by the central government through the Ministry of Interior’s Prakas,
based on a proposal from the provincial governor, and approval from the French Resident of the
constituency, and the French Resident General.*?

The formation of the local system consisted of province, district, commune and village.

Structure of the administrative division of Cambodia from 1943.
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i | Deputy Commune chief,
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1

Local residents
Sources: summarized by author based on historical legal review

+« 1959 Royal Kram on Commune

In 1953, Cambodia received an independence from the French colony. In 1959, there was a
failed attempt to reintroduce the commune elections, by establishing Royal Kram No0.340 on

Commune Unified Affair and Legal Entity, promulgated on February 03, 1959, hereinafter called

119 |pid. art. 19.

120 |pjid. arts. 19 and 20.
21 |pid. arts. 1 and 26.
122 |pid. art. 25.
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Royal Kram 1959. The reason the failed attempt was, in the same year, on November 29, this Royal
Kram was postponed according to the result of a national referendum.*?

Although, there was no implementation, there were some characteristic of the commune
administrations. First, commune was still considered as the legal entity as stated in Royal Kram 1959
in Article 7 that “Commune is considered as legal entity. Commune has the power to earn, to keep,
to rent, and to sell commune’s furniture and non-furniture based on the existed procedure. Commune
can be a plaintiff and defendant in the court. ...and must had prior approval from provincial governor
after the commune council decision over the litigation case.” ** Moreover, the creation of the new
commune could be proposed by public authority or by the people with common benefit.}?> The
creation, dissolution, and alteration of the commune boundary, and the changing of the commune’s
name had to be made by issuing the Royal Kram after the agreement of the provincial council 1?6 In
addition, the provincial governor and the district governor had the authority to control all over the
commune matters.

The provincial governor had the power to declared the decision made by the commune
councils as void and invalid. As stated in Article 34, “The decision made by commune councils shall
be considered as void and invalid if against the Constitution, laws, and orders. The letter of void and
invalid shall be made and disseminate by provincial governor....”*?” The provincial people council
had the approval power over the commune border demarcation.'?® Similarly, the district governor
had the power to work instead of the commune chief when the commune chief did not implement the
work as the central agent.*?® As stated in Article 36, “... As central agency, commune chef is directly
under the authority of district governor that can work instead of commune, if there is not enough

action to be taken or negligence in implementing the affairs as central agency....”*%°

123 5ar Kheng, Samdach Krolahom, Cambodian’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 8.

124 Royal decree No. 340 on Commune Unified Functions and Legal Entity, (February 03, 1959), art. 7.
125 |bid. art. 3.

126 |bid. art. 2.

127 |bid. art. 34.

128 |bid. art. 2.

129 |bid. art. 36.

130 |bid. art. 36.
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The Ministry of Interior had the power to dissolve the commune council (CC) by issuing the
ministry’s Prakas (regulation).3! The reasons for dissolving commune councils were based on a
referendum, bad impact on public order, or for public benefit. These reasons had to be pointed out by
the provincial governor. Specifically, half of the voters that registered in the commune may wrote a
written request for dissolution of CC. In urgent cases, the provincial governor dissolved CC by its
bylaw, and then brought the case immediately to the Minister of the Interior. After dissolution, based
on a request from the district governor, the provincial governor issued a bylaw within 8 days for the
creation of temporary delegates consisting of 3 to 6 members (based on the number of villages
within the commune) in order to manage that commune.

Second, The commune chief implemented the priority affairs such as the general
administration affair, the work with police, the judicial affair, and financial affair.23? As stated in
Article 39, “Commune chief had to be responsible for priority affairs as follow: general
administration. .., working with police..., judiciary affairs..., financial affairs...”*3 Moreover, the
village’s heads work for the commune council and under the commune chief. All of the information
in the villages must be sent to the commune especially for the important list for tax collection as
stated in Article 45 that “... Village head shall collect and send to all information in the village to
commune chief that necessary for preparing the tax list for the benefit of budget collection.” 134

Finally, this Royal Kram 1959 mentioned a provision of the commune council election. The
commune chief and the commune council were directly elected by the voters, reached 20 years old,
and registered in the voting list. 13 These voters were able to be the commune council candidate
standing for the commune election when fully reaching 25 years old.*3 There were at least 9 and at
most 20 commune council members.*3” The commune election day was different among different

provinces. The provincial governor decided the election day which was at any Sunday. The election

131 1pid. art. 29.
132 1bid. art. 39.
133 |pid. art. 39.
134 |bid. art. 45.
135 |pid. arts. 10 and 11.
136 |pid. art. 12.
137 |pid. art. 23.
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campaign was made in a period of fifteen days and ended before the election day.'*® There were at
most 500 voters in a polling office.***

The brief election process started with a group of people created a team and form a
candidate list for the commune election based on the required number of commune council
members. The voter had to elect the candidate lists they supported, without making any changes of
any names on the list. 14° Any list of candidates received the majority votes was the winning list. Any
top candidate in the name list became the commune chief. The rest in the list became the commune
council members.!! As stated in Article 20, “Any name at the top of the candidate list who receives
most votes in the commune shall be declared as the commune chief, and the rest in the list shall
become the commune council members.” 142 Then, the provincial governor had the final decision to
accept or not to accept the election result. As stated in Article 21, “In this election, the provincial
governor shall declare the election result as acceptable or not acceptable. The provincial governor
shall issue bylaw to appoint the commune chief and the commune councils.” 143

Due to the national referendum held in November 29, 1959, the Royal Kram 1959 was
postponed and was never implemented. The commune chief and deputy commune chief were

appointed by provincial bylaw based on a proposal from the district governor.14

1965 changes of Administration Structure and Name of Governor

As a result of the December 20th, 1965 national referendum, there were changes to the

administration structure and the creation of the name of Reach Theany (Capital City) and Sangkat,4°

138 |bid. art. 15.

139 |bid. art. 17.

140 |bid. art. 18.

141 1bid. arts. 19 and 20.

142 Ibid. art. 20.

143 Ibid. art 21.

144 sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 8.

145 Sangkat is the same as commune but it is an urban area under the capital city and municipality.
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and the name of the governor of provinces, the capital city, or district administrations from Chaovay

(1GTUN S =master) to Aphibal (HAT A = governor).146

Therefore, there was a four-tiered local system which consisted of province and capital city
at the same level, and district, commune, and Sangkat at the same level, and village.

Structure of the administrative division of the Kingdom of Cambodia
from February 1959 to 1975.
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Note: [ is for Rural administration
@ is for Urban or Town administration
ources: summarized by author based on historical legal review
b) Changes of Constitution

«» 1947 Constitution

According to the first Constitution of Cambodia promulgated in May 06, 1947, there was no
Article that stated the new structure and the system of local administration. Therefore, the structure
and system of local administration was the same as the previous one. The people who had the right

to vote were only male Cambodian citizens, 21 years old or older.}4” Cambodian residents had the

146 sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 8.

147 Constitution of Cambodia [1Ejtitf S (N IS{N N AMBIHHYEN], 1947, art. 48, accessed August 27,
2021 in: https://ccc.gov.kh/detail_info_kh.php?_txtID=563
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rights to file a complaint to a public authority on matters that related to the individual or public
interest.1* Since 1953, Cambodia received independent from France. However, the French legal

influence still existed in Cambodia.

«» 1964 Constitution

In 1964, the Constitution of Cambodia, amended by Royal Kram No.181, in March 31,
1964, temporarily postponed the implementation of chapter seven on the functioning of people
council or the provincial council (Sakphea pror chea chun Khet in Khmer language) in provinces
and the capital city. Article 84 in chapter seven also stated the word Sangkat.

According to chapter VII, the members of capital and provincial council (CPC), which was
known as the people council, were directly elected by Cambodian residents from both sexes (male
and female) who reached the age of 20 and lived in that local area. The CPC was elected in their
jurisdiction for a two-year term.

Roles and responsibilities of the CPC were the following. First, the CPC had to give
comments on the national budget especially the comments on the list of revenue, expenditure, and
the draft of agreement on national loan. Second, the CPC had to give comments on the national
treaty. Third, the CPC had to pass the provincial and capital budget, and the CS budget under the
jurisdiction. Fourth, the CPC had to pass the annual revenue and expenditure in their jurisdiction and
had to make decision over tax collection in accordant with law. Fifth, the CPC had to make petition
to the National Assembly or the central government over the management of public administration in
guaranteeing the conformity with the national plan, monitoring the public staff in provincial and
capital administration. Sixth, the CPC had to question the public staff and to vote of no confident on
provincial and capital governors, or head of provincial court with three quarter (3/4) of the CPC
members and then had to send the decision to the national council of the Kingdom for the final

check. The national council had to vote of no confident with three quarter (3/4). As a result, the

148 |bid. art. 14.
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central government had to dismiss or remove the provincial and capital governors or the head of

provincial court from the position.'4°

« 1972 Constitution

In 1972, the Constitution of Cambodia was promulgated in May 10, 1972, after the previous
government was toppled down by military force. The Constitution was known as the Constitution of
the Republic of Cambodia.

From 1970 to 1975, even though the Constitution of the Republic of Cambodia stated in
Article three that all the powers were from the people, the election did not happen because of civil
war. Given this fact, the commune chief was appointed by the provincial governor. **° The provincial
governor was appointed by the president.'® The territorial division of the Republic of Cambodia
were Sangkats, provinces and municipalities. All of these administration levels had to be governed in
accordance with the Organic Law.'% The people who had the rights to vote were people of both
sexes who had reached the age of 18.153

The end of the French era of influent and the beginning of the Socialist era was when the

communist party took over the country from April 1975.

1.2.2. Socialist Legal System Era (1975-1993)
Communism or socialism was considered as the total distraction of country system in

Cambodia context which was totally different from the real concept communism and socialism.*>

149 Constitution of Cambodia, Kingdom of Cambodia [1§ i SN %S’Lﬂ NMAMGHfiYMm], 1947,

amended by Royal Kram 181, (March 31, 1964), chapter 7.
150 sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 9.

151 Constitution of Cambodia, Republic Khmer [ififig§ N ANMINNIHRYM], (May 10, 1972), art. 36,

accessed August 27, 2021 in: https://ccc.gov.kh/detail_info_kh.php?_txtID=564

152 |bid. art. 114.

153 Ibid. art. 10.

154 Of course, socialism is also an idea and a social system for realizing democracy. It is wrong to use
democracy and socialism as opposed to each other. However, in Cambodia, there is a tendency to use the
word democracy as the opposite concept of socialism. It describes such a situation, and my understanding
is clearly different.
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a) 1975 Constitution

The Constitution of Cambodia was promulgated on December 14, 1975, after the previous
government was toppled down by military force. The Constitution was named the Constitution of
Democratic Kampuchea (Cambodia). In reality, Cambodia was following socialist system. Article
One of the Constitution stating that Cambodia was a democratic country was totally different in
reality. In the Constitution, Article one stated that “Cambodia is an independent, unified, peaceful,
neutral, none alliance, sovereign and democratic State in her own territorial integrity. The State of
Cambodia belongs to people, workers and farmers. The State of Cambodia has an official name as
the Democratic Cambodia.” It followed the collective regime in leading the country. 1

From 1975 to 1979, the previous administrative structure and system of the country were
abolished. There was no article in the Constitution mentioning territorial division, local entity, or a
local autonomy system. In the constitution 1975, Article 15 mentioned about the capital city of
Cambodia that the “The Capital city of Democratic Kampuchea (Cambodia) is Phnom Penh.”15
However, in practice, the territorial division consisted of six geographical zones'>” which were
subdivided into 32 regions. The zones were the combination of two or more old provinces or parts of
the old provinces. Both zones and regions were named by cardinal numbers. Below the regions were
districts, sub-districts, and the cooperatives. ' There was no administrative structure known as
province, commune, Sangkat, or village.

The Constitution mentioned the National Assembly which was called “the People’s

Representative Assembly” consisting of 250 representatives of which 150 representative were

155 Constitution of Cambodia, Democratic Kampuchea (Cambodia) [1§ &S AYMN{UM fivin tijl,

(January 5, 1976), arts. 1 and 4, accessed August 27, 2021 in:
https://ccc.gov.kh/detail_info_kh.php?_txtID=565

1%6 |bid. art. 15.

157 Dy Khamboly, A history of Democratic Kampuchea (1975-1979) (Phnom Penh: Documentation
Center of Cambodia, 2007), 23-25.

Note: The six geographical zones were: East Zone (Zone 203) was divided into five regions; Southwest
Zone (Zone 405) consists of four regions; North Zone (Zone 303) was divided into three regions;
Northwest Zone (Zone 560) had seven regions; West Zone (Zone 401) was divided into five regions;
Northeast Zone (Zone 108) consists of six regions.

And also: Ben Kiernan and Chanthou Boua, “Peasants and Politics in Kampuchea 1942-1981" (1982),
(Zed Press, London, United Kingdom, 1982) 321.

1%8 Ibid. at 23.

42



farmers, 50 were workers, and 50 were from the military.*® The People’s Representative Assembly
election was held every 5 years. As stated in Article 6, “Members of the National Assembly, which
represented Cambodian, shall be elected in the national election directly and secretly every five-year
term.” The members of the National Assembly elected the members of the committee of the head of
state (known as Kanak prothean rodth) which consisted of three members: the head, the first deputy,
and the second deputy.'® All levels of the Court were selected and appointed by the People’s

Representative Assembly. 161

b) 1981 Constitution

The new regime was created with the establishment of the new Constitution. The
Constitution of Cambodia (1981) was promulgated in June 27, 1981 and was known as the
Constitution of the People’s Republic of Kampuchea (Cambodia). This Constitution was
promulgated in 1981 after the previous government was toppled down by military force.

The Constitution 1981,'%2 in Article 71, Cambodia territory was divided into provinces and
cities. Province was divided in to districts. District was divided into communes. City was divided
into Sangkats.

Each level of the local administration was managed by a people revolution committee. The
commune and Sangkat’s people revolution committee was elected directly by the people. District
committees were elected by the commune people revolution committee including the representative
of the revolution army front and the representation of mass organization at district level. Provincial
committee was elected by the district committee including the representative of revolution army

front and the representation of mass organization at provincial level. City committee was elected by

159 Constitution of Cambodia, Democratic Kampuchea, art. 5.
180 Ibid. art. 6 and 11.
181 Ibid. art. 9.

162 Constitution of Cambodia, People Republic of Kampuchea [ififi S (0 is AMINTHYEM], (June
27,1981), art. 71, accessed August 27, 2021 in: https://ccc.gov.kh/detail_info_kh.php?_txtID=566
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the Sangkat committee including the representative of revolution army front and the representation
of mass organization at city level.63

Provincial and city committee had a five-year term. The district and CS committee had a
three-year term.1%* All levels of committees had the responsibility toward the local people and
toward the higher authority organizations.'6°

In 1981, there were election of 85% of the communes and Sangkats in the whole country in
order to strengthen and enhance the responsibilities of communes and Sangkats which were the last,
lowest administration level which is close to the people.*6

Therefore, there was a three-tiered local system which consisted of province and city;
district; commune and Sangkat. Villages still existed but were not considered as the official
administration level.

People revolution committee election process from 1981

Province’s People Revolution Committee City’s People Revolution Committee
o E_IeTion _ Electipn
including the representativep of revolution army front + including the representatived of revolution army front
mass organization (at province level) + mass organizatiof (at City level)

District’s People Revolution Committee

I Y
Election

including the representatiyes of revolution army front
+ mass organizption (in district)

Commune/Sangkat’s People Revolution Committee

A
Election|= direct election from Residents

Residents

Sources: summarized by author based on historical legal review

163 |bid. art. 72.

164 |bid. art. 73.

185 |bid. art. 74.

166 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 10.
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Structure of the administrative division of the Cambodia from 1981.

Kingdom of Cambodia

Province City

District District

Commune | | Commune || Commune | | Commune @@

Note: [____| is for Rural administration
is for Urban or Town administration
Sources: summarized by author based on historical legal review

€) 1989 Constitution

The Constitution of Cambodia (1989) was promulgated in April 30, 1989. This Constitution
was called the Constitution of the State of Kampuchea (Cambodia). This Constitution was an
amendment of the previous Constitution (1981).

In 1989, according to Article 71 of the new amended Constitution, Cambodia was divided
into provinces and cities. Provinces were divided into provincial towns and districts. Provincial
towns were divided into Sangkats. Districts were divided into communes. Cities were divided into
Khans and the out skirt districts. Khans were divided into Sangkats. The Out skirt districts were
divided into communes. *67 Based on this division, the three-tiered local system consisted of
province and city, district, Khan and out skirt district, and Commune and Sangkat. Also, there were

villages, but villages were not considered as the official administration levels.

167 Constitution of Cambodia, State of Cambodia [I5jfit S i 1S1HYM], (April 30, 1989), art. 71,
accessed August 27, 2021 in: https://ccc.gov.kh/detail_info_kh.php?_txtID=567
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The people revolution committee was changed to the people’s committee. 168 However, the
structure and roles and responsibilities were similar to that of the previous constitution. In the
Constitution 1989, the election process of the people’s committee was similar to the previous
election process in that the citizens voted to directly elect the representatives of the people’s
committee at commune level, and in turn these representatives elected the higher representatives of
the people’s committee at district level, and in turn district representative elected the representatives
of the people’s committee at provincial level.

Provincial and city committees had a five-year term. The district and CS committee had a
three-year term.1% All levels of committees had the responsibility toward local people and toward
the higher authority organizations.’

Local People’s Committee election process from 1989

Province/City’s People’s Committee

A
Elegtion
including the representatives of revolution army [front + mass organization (at province/City level)

Out Skirt district, provincial town, Khan, and District’s People’s Committee

Eldtion

including the representatives of revolution army fr@nt + mass organization (at district/town/Khan level)

Commune/Sangkat’s People’s Committee

Y
Election|= direct election from Residents

Citizens

Sources: summarized by author based on historical legal review

This way of election stated in the Constitution (1981 and 1989) was practice in China, Laos,
and Vietnam following the principle of democratic centralism. The democratic centralism principle
is a hierarchical system that a single party as a central government hold the all the three branches of

power including legislative, executive, and judiciary.*’* Cambodia was a single political party

168 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 11.

169 Constitution of Cambodia, State of Cambodia [I5jfitf S i 181 HYM], (April 30, 1989), art. 73.

170 Ibid. art. 74.
171 Phan Thi Lan Huong, PhD., Reforming Local Government in Vietnam: Lesson Learned from Japan,
(Nagoya: Nagoya University, Graduate School of Law, 2012), 18.
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system. During 1980s, Cambodia was under the strong influence of Vietnam and backed by the
Union of Soviet Socialist Republics (USSR).

As a result of this influence, Cambodia’s national and local organization structure and
election system closely resembled the Vietnamese model. Vietnam is a single party regime, so all
government institutions and all levels of subnational administrations are subordinated to Communist
Party of Vietnam. Horizontally, the management system is divided into three branches, the
executive, legislative and judiciary. Vertically, the system consists of the central, provincial, district
and commune level. Along with the subnational administration structure, there are ministerial organs
such as provincial line department, a district line office and a commune line office. These
administration levels consist of the replicated three branches with different names such as the
executive branch (People’s Committee), legislature (People’s Council), and judiciary (People’s
Court/Prosecutor). In a combination of its French and Marxist-Leninist legacies, Vietnam follows a
parliamentary system. Citizens voted to directly elect the members of the legislative branch (the
National Assembly) at the national level, and (People’s Council) at provincial, district and commune
elections. Then, in turn, the legislative branch (the National Assembly and People’s Council) elected
the leaders of the executive branch and appointed the heads of judiciary branch.1"2

The difference between the Cambodia and Vietnam was the election system where the
citizens voted to directly elect the representatives of the People’s Council in Vietnam, but in
Cambodia, the citizens voted to directly elect the representative of the People’s Committee at
commune level. Then, the higher level representatives were elected by the lower representatives.

In Russia, the 1918 Soviet Constitution only allowed the workers to directly elect city and
village representatives, and at the higher levels representatives were elected by the city and village
representatives. The 1936 Constitution abolished this system, but it continued in other countries,

such as China. The way of the 1918 Soviet election system was found in the 1980s Cambodia

172 Edmund J. Malesky, Cuong Viet Nguyen, and Anh Tran, The Impact of Recentralization on Public
Services: A Difference-in-Differences Analysis of the Abolition of Elected Councils in Vietnam,
(American Political Science Review, American Political Science Association 2014, Vol. 108, No.1,
February 2014),148-149.
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election system as the lowest representatives were directly elected, and in turn the lowest
representatives elected the higher representatives. However, the voters in the USSR were the
workers, but in 1980s Cambodia the voters were citizens.

During the 1980s, the roles of the elected local committees were to make decisions and to
implement the development policies of all sectors, to implement the higher organization decisions
and circulations, to manage administrative works, to give orders to units at all levels under their
direct supervision in order to implement duties, to keep public security and social order, and to
develop the economy, strengthen culture, and improve the health and living standard of local
people.r”® Again, there was a three-tiered local system, with province and city as the same level,
district, provincial town, Khan, and out skirt district as the same level, and commune and Sangkat as
the same level.

Structure of the administrative division of Cambodia from 1989.

Kingdom of Cambodia
|

Province @
District @ Out Skirt district

Commune | | Commune Commune | | Commune

Note: [ 1 is for Rural administration
is for Urban or Town administration
Sources: summarized by author based on historical legal review

173 Constitution of Cambodia. People Republic of Kampuchea [Tl S is ANMINTGHYM], 1981,

.l - 1

and Constitution of Cambodia, State of Cambodia [15jfi§§ i} %Siﬁﬁﬁm], 1989, art. 75.

<« a
1
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1.2.3. Democratization Era (1993-Present)

Previous part showed the existence of local administration under the socialist legal system.
This part will discuss about a turn when Cambodia conducted the national democratic election at the
national level. Then, decentralization reform had been introduced at the local level, when commune

council was directly elected by residents.

a) The Reason of Decentralization Reform

Decentralization reform was promoted in Cambodia for the following reasons.

First, Cambodia was at the turning point of changing its political system. After the first
national election in 1993, with the support of the United Nations Transitional Authority in Cambodia
(UNTAC), Cambodia became a constitutional monarchy whereby the king became a symbol for the
country while he reigned as the head of state but did not rule.*”* This election represented the
beginning of new steps towards democratization and the movement away from socialism."®
However, there was no election at the commune level .17

Second, Cambodia was under the circumstance of balancing power inside the country. After
the national election in 1993, Cambodia used to have two prime ministers (PM) at a time; the first
PM was from one political party and the second PM was from another political party. As a result,
there was a power division among the two leading political parties to hold quota for provincial
governor and deputy governor appointments, up until the end of the second term of the government

(in 2003). There was no consensus on the power division at district, Khan, commune and Sangkat

174 Constitution of Cambodia, Kingdom of Cambodia [1§ i S %S’Lﬂ NMAMGHfiYM], (September

24,1993, amended in 2008), chapter 11, art. 7 and 8, accessed August 27, 2021 in:
https://ccc.gov.kh/detail_info_kh.php?_txtID=568

175 Of course, socialism is also an idea and a social system for realizing democracy. It is wrong to use
democracy and socialism as opposed to each other. However, in Cambodia, there is a tendency to use the
word democracy as the opposite concept of socialism. It describes such a situation, and my understanding
is clearly different.

176 sar Kheng, Samdach Krolahom, Deputy Prime Minister, Minister of Interior, Decentralization and
Deconcentration reform: Cambodian s Sub-National Administration management system, Phnom Penh,
Cambodia, (January 2018), 10.
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level.Y" In order to divide the power at the commune level, the coalition of political parties in the
government initiated a political framework on sharing power at commune level in a democratic way.

Finally, Cambodia’s government wanted to share power at the commune level and at the
same time introduce democratic development at the grass roots level. In 1996, the first reason that
the government decided to make reform was based on based on the result of the achievements!’® of
the CARERE/SEILA’s initiative on decentralization approach for local development. The second
reason was the government intension to share the power among different political parties at
commune level in a democratic way. As a result, in 1999, the government initiated a political
framework on the election and the decentralization reform at the commune level. Then, the
government started the first step to draft the Organic Law on Administrative Management of
Commune and Sangkat and promulgated by Royal Kram No. 0301/05 on 19 March 2001, along with
the Law on the Election of Commune and Sangkat Councils which was promulgated by Royal Kram
N0.0301/04 on 19 March 2001. Therefore, the government combined the successful experience of
the pilot project on local development, which was supported by development partners, with the
initiated political framework to share power in a democratic way at the commune level during a
period of peace based on the government’s “win-win policy” in 1998.

The achievement of introducing decentralization reform and local development at commune
level had encouraged the government to make reforms at the district and provincial levels. The
government established the Strategic Framework of Decentralization and Deconcentration Reform in
2005 in order to create SNA by introducing the democratic participation principle and unified
administration. The government aimed to strengthen local development and to provided public
service in according to the people’s needs that may contribute to the poverty alleviation at the

locality.'” The reform endeavored to create a unified administrative organizational structure at SNA,

17 |bid. at 13-14.

178 The achievement refers to the way that people participated at local administration level and the
government trust on this people participation, the predicable fund for commune, the local
participation on project that benefit their lives, and the attitude change among local officials to focus
on bottom-up process and good governance.

179 Royal government of Cambodia, Strategic framework on decentralization and deconcentration reform,
(17 June 2005), 6.
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to introduce the democratic development, the local autonomy, and to equip SNA with the legal
entities and autonomy in order to establish, promote and sustain democratic development.'® These
concepts were integrated into the Organic Law that managing the district and provincial level.

As a result of the strategic framework of decentralization reform, the Organic Law called
LAMCPMDK was enacted in 2008. '8 Along with the Organic Law, the government designed a
Ten-Year National Program for Sub-National Democratic Development (NP-SNDD; 2010-2019)
which was extended until 2020, because the implementation was started in 2011. NP-NSDD was
divided into three implementation plans (IPs) which were called IP3-I, Il, and I1I. IP3-I (from 2011
to 2014) focused on districts and municipalities’ operational systems and the foundations of
autonomous administration. IP3-11 (from 2015 to 2017) focused on service delivery policies and
functional transferal from central to local government. IP3-111 (from 2018 to 2020) aimed to improve
the quality and efficiency of service delivery and local development in the capital city, provinces,
municipalities, districts, Khans, and communes and Sangkats through the general mandate, the
transferred affairs, and other service delivery innovations.'82

From 2002 to 2017, the decentralization reform had gone through two main phases. These

phases were defined by the government. Phase three ended in 2020.

b) The Three Phases of the Decentralization Reform in Cambodia

In Phase one, Cambodia’s government confirmed that there are three phases of
decentralization reform in the Cambodia context. In phase one, the government created a political
framework, a legal framework for decentralization reform at Commune and Sangkat (CS) and
introduced the first Commune and Sangkat council (CC) election in 2002. In this phase, the

government of Cambodia changed the CS structure and governance system, accountability line, and

180 | AMCPMDK, 2008, arts. 2, 8, 9, 11, and 12; and LAMCS, 2001, arts. 1, 2 and 3.

181 sar Kheng, Decentralization and Deconcentration reform: Cambodian ’s Sub-National Administration
management system, Phnom Penh, Cambodia, 20-21.

182 National Committee for Sub-National Democratic Development (NCDD), Three-Year Implementation
Plan Phase 111 (IP3-111) 2018-2020 of the National Program for Sub-National Democratic Development
(NP-SNDD), Phnom Penh, Cambodia, (November 2017), 3.
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provided training and capacity development to the CS administration and relevant stakeholders in
order for them to fully participate and support the CS administration.'8

In Phase Two, based on the successful of introduction of direct elections and local
development through decentralization reform at the CS level, the government of Cambodia decided
to create reforms at the higher structures of local administration at the capital city, province,
municipality, district, and Khan administrations. The government created a strategic policy
framework, a legal framework for the decentralization and deconcentration reform at capital city,
province, municipality, district, and Khan level and introduced the first capital city, province,
municipality, district, and Khan council elections in 2009. In this phase, the government made a
change on the structure and governance systems, and the accountability line at the capital city,
province, municipality, district, and Khan level, including provided training and capacity
development to these administrations and relevant stakeholders.84

For around 15 years, since 2002, as stated in 2017 at the national conference on
decentralization reform, the government, along with ministries, SNAs, development partners, and
stakeholders had a strong political commitment to decentralization reform and successfully went
through two main phases (phase one and phase two) achieving the creation of the SNA governance
system. These two phases of decentralization reform mostly have impacted the SNA more, and had a
little impact on national level.

Phase Three had more impact on the central level. This phase mainly focused on the affairs
and resources transfer. Based on the experience of other countries, the affairs and resources transfer
from central government to the local government is a more controversial, complicated, and sensitive
phase, because it has more impact on ministries and other institutions at the central level. Pilot tests
on affairs and resources transfer were introduced in several sectors. Article 218 of the Organic Law
2008 (LAMCPMDK) stated that “the transfer of affairs and resources shall be carried out with

planning, phasing, rationale, coordination, consultation, transparency and with minimal disruption to

183 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 63.
184 Ibid. at 63.
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the ongoing operations of the Royal Government and the support of relevant stakeholders.” The
National Committee for Sub-National Democratic Development secretariat (NCDDSs) is working
closely with other relevant ministries to transfer the affairs and resources.

Affairs and resources transfer to SNA, which refers to capital, province, municipality,
district, Khan, commune, and Sangkat administration, is conducted through the subsidiarity
principle. This principle simply means the transfer of affairs to SNA who has enough capacity and
easy to implement, but not to transfers the affairs that is complicated, difficult to implement or
transfers affairs that has no exact resources or transfers affairs that central government cannot do to
SNA. 185

Moreover, the principle of subsidiarity is considered as a guiding principle in order to re-
structure SNAs in a spirit of decentralization and subnational democratic development from 2021 to
2030 in the National Program on Sub-National Democratic Development (SNDD), Phase 2 (NP2)
(2021-2030). Based on the NP2, the principle of subsidiarity consists of three simple postulates.
First, the lower level of local administration always has the priority being assigned with
responsibilities, starting with the most priority given to family and neighborhood, followed by
village, commune, district, province, and lastly the central government. Second, if the respective
lower level of local administrations cannot fulfil their responsibilities, the higher level of local
administration and the central government have to assist them. Third, only if there is no satisfying
solution, the higher level of local administration and the central government have to take back the

responsibilities.186

185 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 17.

186 National Committee for Sub-National Democratic Development (NCDD), National Program on Sub-
National Democratic Development, Phase 2 (NP2) (2021-2030), Phnom Penh, Cambodia, (2021), 3 and
32.
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Below is the summary chart of decentralization and deconcentration reform in Cambodia.*®’

law on strategic framework the election of

administrative of decentralization capital, provinces,

management and deconcentration municipalities, IP3-1 IP3-I1 IP3-1

of commune/ reform 2005 districts and (2011- (2015- (2018-

sangkat 2001 khans council in 2014) 2017) 2020)
\

Rectangular Strategy 1
(2003-2008)

Rectangular Strategy 2
(2009-2013)

Rectangular Strategy 3
(2014-2018)

Rectangular
Strategy 4

the election of
commune and

Sangkat
council in 2002

law on administrative
management of capital,
provinces,
municipalities, districts

National Program for Sub-National Democratic
Development (NP-SNDD) 2010-2019 (with 1-
year delay)

and khans in 2008

¢) The Transfer of Affairs

Until 2019, in SNA, the transfer of affairs from central government was in the form of
delegation and assignment on a small limited number of affairs and resources. There were five
ministries that transferred thirteen affairs to SNA from 2015 to 2019. The table below shows the list
of affairs transferred to SNA with different types of relevant regulations.

The relationship between the transfer of affairs, which has been incrementally developed in
the last 20 years, and the supervision of the central organs was still strong. SNA was basically a local
office of the central government, and it handled central affairs. The central government including
ministries had the power to directly check on local organs’ affairs, and issue standards and to
endorse the local organs’ affairs. Moreover, there were differences and inconsistency in
administrative practices at central ministries, so the local organs were confused. To be mentioned in
chapter 4, that is why general rules (general law) are desired.

Table of functional transfer, the form of transfer, and responsible administration

No. Function the form of SNA Legal
transfer document
1 | Civil registration Delegation CS Mol
2 | Voter registration Delegation CS NEC
3 Provide rural sanitation service: to stop Open Delegation Target Prakas MRD
Defecation Free (ODF) DM No0.094/19

187 sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:

Decentralization and Deconcentration reform, 20.
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Maintenance and repair all kinds of rural March 12, 2019
4 | water supply: well, pond, community water
supply, and these inventory control.
Maintenance rural road regularly: rural road
5 connect between villages, and within the
village, except concrete, and rubber road (AC
or DBST)
Providing driving license of vehicle type “A” Prakas MPWT
6 | and “B” for Cambodian citizen: Management | Delegation CcP No0.090
on driving test, and changing driving license. March 06, 2018
Prakas MPWT
7 | Registration of personal vehicle Delegation | CPMDK No0.089
March 06, 2018
Small children education management, Sub-decree
. . No.191
8 | elementary education, and none-formal Assignment DM September 16
education (MoEYS) 2016
Management of the government’s child care .
9 center (MOEYS) Assignment CP Sub-decree
10 Monitor the NGO’s child care center Assignment CMD No.34
(MoEYS)
—— March 07, 2017
11 Management of the child victim and venerable Assignment | CMC
child care service in community (MoEYS)
1o | Management of waste and solid waste in Assignment | CMD Sub-decree
urban area (MoE)
- - No.113
Management of waste and solid waste in Auaust 27
13 | urban area (in Phnom Penh Capital City) Delegation K g '
2015
(MoE)
Management of tourism entertainment center Prakas MoT
14 | for adult: licensing, monitoring, and collecting | Delegation CP No0.069
revenue. March 18, 2016
Providing administration service related to Prakas MoME
15 | issuing mining license for small handy mining | Delegation CP No.321
; September 01,
operation 2017

In order to speed up the progress of affairs transfer, the Royal Government of Cambodia

(RGC) issued a decision letter on the preparation of actual affair transfer to SNA in which 28 affairs

from priority ministries had to be transferred to SNA. Those affairs were from health sector, public

works and transportation sector, environment and agriculture sector, rural development sector, social

sector, tourism sector, and water resource sector.188

Almost all of the affairs were under the responsibility of the central government. The central

government had to transfer affairs to SNA through assignment or delegation. Moreover, the central

188 Decision of RGC, No. 39, on the preparation of actual functional transfer to sub-national
administration, (May 22, 2017) art. 1 and appendix.
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government may transfer affairs to SNA by the integration of line departments or line offices into the
SNA’s organization structure. For example, in early 2020, the central government integrated line
offices into the organization of municipalities, districts, and Khans (MDK) which was a historical
event. Legally, the integration of line offices into a new MDK’s organization structures was made with
the transfer of affairs belonging to line offices at MDK level. These affairs were mixed and merged
into new offices of MDK administration with the list of the affairs transferred attached in the sub-
decrees No. 182, No. 183, No. 184 and No. 193, enacted on December 2", 2019, as references and
clarity in implementation. There are challenges in behavior changes of the line office’s civil servants,
in the changing of working procedures and the accountability line, and in transferring resources to
implement the transferred affairs.

CS administration has two responsibilities, to implement the local affairs and to be the central
agent for implementing the central affairs. In implementing the local affairs, CS has to serve benefit
the local residents and the CS. Based on the Organic Law 2001, Article 43, CS’s local affairs are as
the following. First, CS has to guarantee security and public order. Second, CS has to manage the
necessary public service and to be responsible for the better operation. Third, CS has to give the
encouragement for the enhancement of comfort and welfare of people. Fourth, CS has to support the
socio-economic development and to bring about the living standard of people. Fifth, CS has to protect
the environment, natural resources, culture, national heritage. Sixth, CS has to coordinate people views
within its jurisdiction in order to bring out the mutual understanding and tolerance. Finally, CS has to
implement general affairs in order to respond to the people needs.'#

As the central agent, CS has the responsibility to implement the Laws, Royal Krams, sub-
decrees, Praksas and other relevant regulations. In this case, the central government may delegate the
affairs to CS and provide the capacity building, the supporting material, and the budget for
implementation. 1% For example, the voter registration and civil registration affairs are central affairs

that are obligatory delegated to CS for the implementation as the central agent.

189 |_aw on the Administrative Management of Commune and Sangkat (LAMC), promulgated by Royal
Kram No. NS/RKM/0301/05 on March 19, 2001, arts. 42 and 43.
190 Ibid. art. 44.
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Besides, CS has no authority to make decision on the following affairs such as forestry, post
and telecommunication, national defense, national security, monetary, foreign affairs, tax policy, and
other sectors stipulated in the laws or regulations.*

As can be seen in chapter 111 of this thesis, there were two affairs (Koukyou-Jimu [=public
affairs] and Inin-Jimu [=delegated affairs]) in Meiji and a new affair (Gyousei-Jimu [=Administrative
affairs]) was added under new Constitution in Japan. In Meiji era, the central government only could
exercise powers without voluntariness of peoples such as affairs of police administration. When the
theory of the nature of affairs was found in Meiji Japan, any theory regarding the nature of affairs of
SNA can’t be found in Cambodia, it is unlikely that it has legal personality in the sense of being

independent of the central government.

d) The Human Resources Transferred

On February 14™, 2019, in the closing ceremony of the annual conference of the Ministry of
Interior, the Prime Minister of Cambodia provided a comment focusing on the transfer of human
resources to SNA. As a result, the Ministry of Interior (Mol) had transferred the human resources to
CPMDK administration. The total number transferred Mol personnel was 6,193 persons, including
2,155 females. More specifically, Mol had transferred 2,800 persons in total, including 883 females
to CPA. Mol had transferred 3,393 persons, including 1,272 females to MDK. The focus of the
human resource transferred was on the personnel whose hold the positions as a deputy chief of
administration and below. Mol kept the decision on positions of SNA’s management personnel such

as the administration chief and the board of governors (BoG) of CPMDK, and the CS clerk.1%

191 |_aw on the Administrative Management of Commune/Sangkat (LAMC), 2001, art. 45.
192 Ministry of Interior, Prakas (25 Prakas, No. 541 to 560, 567, 568, and 570 to 572) on the transferring
of civil servant of ministry of interior to CPMDK administration, (February 21 and 22, 2019).

-Hong Muyheng, department of personnel’s report 2019 (General Department of Administration,
Ministry of Interior) on the transferring of civil servant of Mol to SNA 2019, (2019), 3.
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e) Concept note for Establishing the National Program for Sub-National Democratic

Development, Second phase (2021-2030)

By the end of 2020, on behalf of the Royal Government of Cambodia, the National
Committee for Sub-National Democratic Development (NCDD) established the concept note for
establishing the National Program for Sub-National Democratic Development, second phase (2021-
2030), hereinafter called NP2. This concept note is the guiding concept for the establishment of NP2
with the defining vision, goals, objectives, and strategic plans, and program areas.'®® NP2 consists of
two multi-year implementation plan in which each plan has a period of five years, hereinafter
referred to as IP5. NCDDs creates an Annual work Plan and Budget (AWPB) based on 1P5.1%4

Looking back on the result of NP-SNDD1 (2010-2020), there are achievements as the
following. First, Cambodia created the foundation for a democratic management system and
structure in SNA. By the end of 2019, the management structure at municipality, district, and Khan
administrations were restructured based on the principle of unified administration through the
integration of line offices of 20 sectoral ministries into the new management structure. Second,
Cambodia had introduced the SNA’s personnel management system. The central government
assigned the power to SNA in managing the over 40,000 personnel transferred to SNA. In order to
provide capacity building, the National School of Local Administration (NASLA) was created.
Third, there were 55 affairs in 20 sectors that were transferred to municipality, district, and Khan
administrations. Affairs in the social and health sector were transferred to capital and provincial
administration based on decentralization policy. There were the establishment of the One Window
Service Mechanism (OWSM) at capital, provincial, municipal, district, and Khan administrations for
providing better and closer administrative services to people. Fourth, the central government created
a SNA financial system through financial decentralization policy. Fifth, the central government

created the policy on SNA planning system. Sixth, the democratic accountability mechanism was

193 National Committee for Sub-National Democratic Development (NCDD), Concept note for
establishing the National Program for Sub-National Democratic Development, Second phase (2021-
2030) (NP-SNDD2), Phnom Penh, Cambodia, (December 2020), 2.

19 Ibid. at 15.
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created through establishing the Ombudsman Office and the social accountability framework. This
framework was created for sharing important information such as the usage of local budget and the
activities of local administration, and for getting feedback from residents in order for the
improvement of the activities of local administration. Social projects were promoted at SNA.
Seventh, there were over 600 types of administrative service provided by SNA. Eighth, the central
government created NCDD for the management, facilitation, and support to the preparation and the
implementation of decentralization and deconcentration program. Finally, the central government
enacted the legislation for gender mainstreaming and promoting leadership for women at SNA.1%
Along with these achievements, there are challenges as the following. First, there is no
consensus understanding on the vision and goals of decentralization policy from among relevant
stakeholders. Second, the structure and system of SNA is not conforming to the specific
characteristics of each SNA in which there was a big city (Phnom Penh capital city), the urban areas
(municipalities and Sangkats), and the rural areas (district and communes). In addition, each
individual SNA had a different characteristic of geographic, demographic, and socio-economic
potential. Third, there is no study of establishing provincial administrations to become regional
administrations yet. In principle, the regional administration had to support, to monitor and
evaluation, to provide capacity building to local administration such as municipalities, districts,
communes, and Sangkats administrations within its jurisdiction, and had to provide public service
and to construct a big public investment that local administration cannot afford. Fourth, an SNA
council has only a limited role and authority in making decision on their own planning and budgets,
and in representing the local residents for addressing their needs. Fifth, local residents have limited
knowledge over the rights for asking the council to be accountable to them. Sixth, residents are
facing difficulty in receiving necessary public services because there was unclear defining
responsibility between the central government and SNA, and within SNA themselves. Seventh,

municipality and district administrations are provided with only limited autonomy in making

195 NCDD, Concept note for establishing the National Program for Sub-National Democratic
Development, Second phase (2021-2030) (NP-SNDD?2), 2020, 2-4.
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decision in managing and using resources. Moreover, there is an inadequate amount of staff,
financial resources, and property for properly implementing the affairs transferred. Some affairs are
not able to be implemented yet such as urban waste management. There is limited capacity of local
staff. Finally, SNA has a limited capacity in using information communication technology in
managing its daily works such as in information sharing and communicating publicly.*%

According to the concept note, the vision of NP2 (2021-2030) is defined as “the vision of the
Royal Government of Cambodia in SNA reform within 10 years is that people receive public service
and benefit from local development implemented by SNA with the manner of inclusiveness, and
social equity, in order to contribute to the success of social and economic development goal, and
contribute to bring Cambodia to become a high Middle Income Country in 2030.” ¥

NP2 consists of five program components and inter-sectoral works. The five components are
the leading and managing decentralization reform, the SNA’s structure and management system, the
personnel management and capacity building, the SNA’s financial decentralization and planning
system, and the public service delivery and local development.1®® The inter-sectoral works consisted
of three main components such as the gender mainstreaming, inclusiveness, and social equity, the
climate change and disaster, and the governance through electronic systems.°

The five programs components are as following. First, the component of leading and
managing decentralization reform will focus on revising and strengthening role and responsibilities
of NCDD, the NCDD sub-committees, the decentralization mechanism of ministries and institution,
and strengthening cooperation with other reform and relevant stakeholders. SNA and ministries and
institutions will have ownership and responsibilities in formulating and implementing the
decentralization reform effectively and efficiency. Second, the component of SNA’s structure and
management system will clarify, define, and differentiate the SNA’s structure, system, power and

affairs according to the level and type of SNAs as metropolitan, urban and rural characteristics. SNA

19 1bid. at 4-6.
97 1bid. at 7.

198 bid. at 16.
199 1bid. at 23.
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will utilize the information technology systems for the management and communication internally
and externally. Third, the component of the personnel management and capacity building will allow
SNA to recruit, manage, deploy and utilize their own staff that equipped with proper willingness,
responsibility, capacity, and skills, and based on their position and responsibility, including receiving
skills and capacity building often. Fourth, the component of the SNA’s financial decentralization and
planning system will focus on providing SNA a predictable, adequate budget resources aligned with
the priority of the national policy. SNA’s budget has to be transferred for a flexible usage in order to
respond to the priority needs defined in SNA’s five-year development plan, three year rolling
investment program, and budget strategic plan. Finally, the component of the public service delivery
and local development will strengthen SNA’s mechanisms, procedures, and standards for providing
public service, local development, and public communication in the effective, transparent,
accountable, inclusive, and socially equitable manner. This component will support SNA to
implement the general mandate affairs or permissive affairs, and obligated affairs in order to respond
to the needs and to solve the problems of the residents within the jurisdiction.?%°

The inter-sectoral works of NP2 is inter connected with the five program components
mentioned above. This inter-sectoral works is divided into three components. First, the gender
mainstreaming, inclusiveness, and social equity will allow SNA to recruit and manages staff, and to
provide public services and to develop locality without discrimination based on nationality, religion,
sex, people with disability, ethnicity, and venerable groups or other social characteristics. SNA will
be able to proactively support women and disadvantage groups to participate in public service
delivery and local development, and in the economy and society. Second, the climate change and
disaster will equip SNA to be able to evaluate, manage, and respond effectively to venerability of the
climate change and disaster in order to protect and strengthen the welfare of the people and to
promote the sustainable development in their jurisdiction. Third, the governance through electronic

system or E-governance will strengthen SNA to be able to use information communication

200 NCDD, Concept note for establishing the National Program for Sub-National Democratic
Development, Second phase (2021-2030) (NP-SNDD?2), 2020, 16-22.
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technology while implementing their work by using the technology for the internal administrative
communication and for the external public service delivery and communication. SNA will be able to
use two-way communication with citizens for strengthening the effectiveness, transparency, and
accountability.?

In sum, there will be a possibility to amend some laws specifically on the SNA’s structure
and management system, but there is no sign of general law on local autonomy to be created. Based
on program area two of NP2, there will be a focus on changing and strengthening the structure and
the management systems, and adjusting the affairs of provincial, municipal, district, commune, and
Sangkat administrations. Capital city will be clearly defined and changed to the Metropolitan
administration. Provincial administration will be turned to the regional administrations. CPA will
follow the principle of unified administration. Municipal administration and Sangkats within its
jurisdiction, and Khan administration and Sangkat within its jurisdiction will be considered as the
urban administrations. District administration and commune within its jurisdiction will be considered
as the rural administrations. MDKs were the unified administrations after integration all line offices
into MDK administrations since early 2020. SNAs will have affairs and responsibilities differently
and clearly in the public service delivery, and in the communication and cooperation among

different level of administration.2%?

1.3 The changes in commune election from 1908 to 2008

Before 1908, historically and culturally, Cambodia experienced a tradition of a village’s
head being chosen by villagers under the monarchy system. The elder men were chosen based on

their knowledge, agricultural skills, good manner and conduct, and common sense.?%

201 NCDD, Concept note for establishing the National Program for Sub-National Democratic
Development, Second phase (2021-2030) (NP-SNDD?2), 2020, 23-25.

202 |bid. at 18.

203 Chandler P. David, A history of Cambodia, 126 and 128.
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Village’s head election process before 1908

Village’s Head

Selection|= traditional direct selection from residents

Residents
Sources: summarized by author based on historical legal review

In 1908, the French administration brought an administration named “commune” and
introduced elections.?** The Royal Kram No. 42, on the administrative management of communes
was enacted on June 5, 1908. The council candidates and voters were those who paid tax and
registered in the tax paid list.?% The process of election was that, firstly, voters elected council
members in the village. Then, council members of each village within the commune elected a chief
who was the commune chief and the president of the commune council. 20

Commune Council election process in 1908

Commune Chief=Council President

.~ A
Election

Council members in each village (by individual member equal 50 people)

Election|= direct election from Residents

Residents

Sources: summarized by author based on historical legal review

In September 24, 1919, the Royal Kram 1908 was amended by Royal Kram No. 70 which
came into practice on January 01, 1920. The commune election process was changed as stated in
Acrticle 11 that “The councils shall choose among themselves a member to become a commune
chief....” The age of the voter and the number of the council was defined. The age of voter as stated
in Article 9 that “Everybody, who is the local resident, reached the age of twenty-one-year-old,
registered in the tax paying list, regardless nationality, shall have the power as a voter in commune.
95 207

During the commune council elections, he/she shall have the power to stand for being elected....

Moreover, the number of commune councils were clearly limited from 8 to 16 as stated in Article 10

204 say Bory, General Administrative Law, 2006, 425, Para 382.

205 Royal Kram No. 42 on the organization of the Commune of Cambodia, (June 05, 1908), article 8.
206 |bid. art. 9.

207 Royal Kram No. 70 on Commune Administration, (September 24, 1919), art. 9.
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that “Each commune shall consists of at least 8 commune council members and at most 16 commune

council members...” 208

Commune Council election process in 1919

Commune Chief

- A -
Election = from among the council members

Commune Council members (from 8 to 16 members)

Election|= direct election from Residents (age 21)

Residents

Sources: summarized by author based on historical legal review

In 1925, the Royal Kram 1919 was amended by Royal Kram No. 59, promulgated in
November 15, 1925. This amendment included citizens who held an exemption permission letter
such as elderly persons and people with disability in the commune council election. The number of
commune council members was limited from 9 to 19.2°° Moreover, for those who were eligible to
vote, they could stand as the commune council candidate for being elected. However, he/she had to
make request to the Khan’s governor to register his/her name in the candidate list for commune
council election.?*? After declaring result of commune council election, CC members had to convene

a council meeting in order to elect from among the council members the commune chief. 21!

Commune Council election process in 1925

Commune Chief

- A - . .
Election = from among the cquncil members in the council meeting

Commune Council members (from 9 to 19 members)

Election|= direct election from Residents (age 21)

Residents

Sources: summarized by author based on historical legal review

208 Royal Kram No. 70 on Commune Administration, (September 24, 1919), art. 10.
209 |bid. art. 11 and 29.

210 Royal Kram No. 59 on Commune Administration, (November 15, 1925), art. 25.
211 |bid. art. 28.

64



In 1943, there was no commune election based on the Royal Kram No0.40 on commune
enacted on July 1%, 1943.2'2 Based on the Royal Kram No. 40 (1943), the district governor
appointed the commune chief from among the notable people. Then, the provincial governor and
French Resident had to make decision on the approval of the request. Finally, the Ministry of Interior
issued a Ministerial Prakas of appointment. 2 CC was not elected. However, CC consisted of the
commune chief, the deputy chiefs of commune, and the heads of villages.?'*

In 1959, there was Royal Kram No0.340 on Commune Unified Affair and Legal Entity,
enacted on February 03, 1959. CC candidates were those who had the election rights and fully
reached the age of 25 and already registered in the voting list, except for those who was banned by
Article 13 of this law. 2'°> There was the election campaign hold in a period of 15 days before the
election day, which was made at any Sunday. Each province had different election day based on the
decision of provincial governor. 2® The polling office was created for at most 500 voters. 27

The people elected commune council and commune chief directly.?'® A group of candidates
created a candidate name list based on the number of commune council members required in the
commune. Voters elected the list of candidate that they support. 2*° The winner was the candidate list
that got the majority votes, based on the valid votes and regardless of the level of voter
participation.??® The commune chief was a person whose name was listed on the top of the candidate
list that received the majority votes as the winning list. The rest of the members in the list were
automatically the commune council members. 22* Then, the provincial governor issued a bylaw to
appoint the commune chief and commune council after the governor declared the election result was

acceptable. 2%

212 Royal Kram No. 40 on Commune, (July 01, 1943), art. 18.
213 |bid. art. 19.

214 |bid. art. 1 and 26.

215 Royal Kram No. 340 on Commune Unified Functions and Legal Entity, (February 03, 1959), art. 12.
216 |bid. art. 15.

217 |bid. art. 17.

218 |bid. art. 10.

219 |bid. art. 18.

220 |bid. art. 19.

221 |bid. art. 20.

222 |bid. art. 21.
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Commune Council election process in 1959

Candidate list winning majority votes
Commune Chief = Candidate whose name on the top of candidate name list
Commune Council members (from 9 to 20 members) = Candidate whose
name below in the candidate name list

Election = direct election from Residents for each candidate list

Residents

Sources: summarized by author based on historical legal review
During the socialist era, the provinces, districts, and CS administration were managed by an

elected committee, which was known as the People Revolution Committee (PRC) in 1981 and as the
People Committee (PC) in 1989, following the procedure as stated in Article 72 in the Constitution
1981 and Article 72 in the Constitution 1989. Local residents elected a committee at CS level
directly. Then, CS committee members, including the representative of the Army Front, and Mass
Organization at district level, elected the district committee. The district committee members,
including the representative of the Army Front, and Mass Organization at district level, elected the
provincial committee. There was a single political party. The way of this election system was found
and practiced in China, Laos, and Vietnam following the principle of democratic centralism.

Socialist Era election process in 1981 and 1989 Constitution

Province and Capital City Committee

Election including the representative of arfny front and mass organization at the elected level

District and Khan Committee

A
Election including the representative of army front and mass organization at the elected level

Commune/Sangkat’s Committee
A

Election

Citizens

Sources: summarized by author based on historical legal review
In 2002, there was a commune election in the whole country, based on the Organic Law on

the Administrative Management of Commune and Sangkat (LAMC), promulgated by Royal Kram

No. NS/RKM/0301/05 on March 19, 2001; 2?3 and the Organic Law on the Election of Commune

223 |_aw on the Administrative Management of Commune and Sangkat, (2001), accessed August 27, 2021
in: ncdd.gov.kh/wp-content/uploads/2017/12/2001-CommuneSangkat-Administration-Management-
kh.pdf
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and Sangkat Councils, promulgated by Royal Kram No. NS/RKM/0301/04 on March 19, 2001. 224
Commune and Sangkat council (CC) was elected directly by people, who reached the age of 18 years
old and registered in voting list, in its jurisdiction. 2> CC members consist of at least 5 and at most
11 members. 226 To be able to stand as a candidate for CC election, one had to be a Cambodian of
both sexes, reached 25 years old and registered in voting list. 22 CC election is a proportion election
system.228 The winning political parties had to share the seats of CC. The top candidate in the list
winning the most votes is the president of CC and the CS chief.??® There were two CS deputy chiefs.
The first and the second deputy of CS chiefs were selected from the name of the top candidate list
winning the second and third place respectively in the election. 23 The remaining number of seats
were for the CC members. These seats had to share to each political party based on the election
method of calculation.

Commune/Sangkat administration election process in 2002

Commune/Sangkat Council
(from 5 to 11 members)
Commune/Sangkat council President = Chief is the candidate’s name on
the top of candidate name list of the first winning political party.
Frist Deputy Chief of CS is the candidate’s name on the top of candidate
name list of the second winning political party.
Second Deputy Chief of CS is the candidate’s name on the top of candidate
name list of the third winning political party.
The rest are CC members.

A
Election = direct election from Residents for political party

Residents

Sources: summarized by author based on historical legal review
In 2009, there was the election of capital, provincial, municipal, district, and Khan

administration, based on the Organic Law on Administrative Management of the Capital, Provinces,

224 _aw on the Election of Commune and Sangkat Council (LECS), (2001), accessed August 27, 2021 in:
http://www.nac.org.kh/ViewLawFile.aspx?LawDID=302
225 | AMC, 2001, art. 10. and
Law on the Election of Commune and Sangkat Council (LECS), (2001, amended 2015), art. 12.
2261 AMC, 2001, art. 12.
227 |bid. art. 14.
228 |bid. art. 15.
229 |bid. art. 32.
230 |bid. art. 33.

67



Municipalities, Districts and Khans (LAMCPMDK), and promulgated by Royal Kram No.
NS/RKM/0508/017 on May 24, 2008; 2! and the Law on Elections of Capital Council, Provincial
Council Municipal Council, District Council and Khan Council, which was enacted by Royal Kram
No. NS/RKM/0508/018 on May 24, 2008.2%

The first election of the capital, provincial, municipal, district, and Khan councils was
conducted in 2009. The election of these councils use a proportion system, based on the name list of
candidates represented by political parties. 233 Based the Organic Law (2008) Article 18, which was
amended in 2019, the number of council members increased and consisted of at least 11 members
(previous number was 9) and at most 27 members (previous maximum was 21). 2%* Anyone of both
sexes who wishes to stand for the council election must be Cambodian from birth, reached 25 years
old, entitled to vote, and met the requirements of the council election.?®® Cambodian who wish to
stand for the council election must register their names in the council candidate list of a political
party. 238 CC members are the voters voting during the council election, if they had registered in the
voting list that prepared by the National Election Committee. 27

Subnational administration election process in 2002 and 2008

capital council, provincial council, municipality council, district council, and khan council

A
Election

Commune/Sangkat Council members

A
Election

Residents

Sources: summarized by author based on historical legal review

231 _aw on Administrative Management of the Capital, Provinces, Municipalities, Districts and Khans
(2008), accessed August 27, 2021 in: ncdd.gov.kh/wp-content/uploads/2017/12/2008-Organic-Law-
kh.pdf

232 |_aw on Elections of Capital Council, Provincial Council Municipal Council, District Council and
Khan Council (LECPMDK), was promulgated by Royal Kram No. NS/RKM/0508/018, (May 24, 2008),
accessed August 27, 2021 in: http://www.nac.org.kh/ViewLawFile.aspx?LawDID=166

233 |bid. art. 13.

23 _LAMCPMDK, (2008 amended on January 24, 2019), art. 18.

235 _LAMCPMDK, (2008), art. 21.

2% | ECPMDK, 2008, art. 16.

237 |bid. arts. 27, 28 and 47.
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1.4 Conclusion

This chapter conducted a legal review of the historical development of local administration
systems in Cambodia in the monarchy era, the French influent era, the Socialist era, and the
democratization era.

From 1908 until present, the local system was created with mostly a three-tiered local
system. Originally, the tier of local system was formed and consisted of province, commune and
village level, and developed further to include district/Khan in between province and commune
level. As a result, since 1925, the tier of local system was a four-tiered local system consisted of
province, district/Khan, commune, and village. This local system was totally abolished from 1975 to
1979. However, since the 1980s to present, the formation of the local system was a three-tiered local
system which generally consisted of province, district and commune. Villages also existed but were
not considered as official administrations until the present time.

The hypothesis obtained from the above is that, firstly, the formation of local administration
in modern Cambodia began in earnest desire during the French occupation period after 1908, and
secondly, the lowest unit of local administrations, the “commune”, has been established in
Cambodian society for around 113 years. It is a “modern” local administration system.

Besides, in Cambodia with a long history of monarchy, the commune system overlaps with
the village community regarding its role of residential arbitration. Therefore, it is necessary to
distinguish between form and reality or system and culture. Even though the modern local
administration system was derived from France or close to the socialist system, it can be said that the
village community which was derived from the royal authority still plays an important role in village
community.

As described in following chapter 11, the current local administration system in Cambodia
was developed from this strong centralized characteristic. Under the democratization era, the direct
election system has been put in place at the commune level since 2002, and an idea of local
autonomy has come from abroad. However, as mentioned in this chapter, Cambodia has a strong

centralized characteristic on the supervision over local affairs, so the support from overseas does not
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dramatically change this centralized characteristic. Therefore, let's move to chapter 1l and analyze

the current situation of legal system of the current local administration in Cambodia.
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Chapter 11: The Overview of Current Local Administration System in Cambodia

In previous chapter of this study, it is specifically considered the historical development of
local administration in Cambodia which had been through the experience of the main eras such as
the monarchy era, the French influence era, the socialist legal system era, and the democratization
era or globalization era. With regard to communes, the supervision was given to higher level of
administration and the central government.

Next, Cambodia introduced decentralization reform during the democratization era at the
local administration since around 2002. Decentralization reform was introduced by the centralized
government with strong support from overseas and development partners. Promoting
decentralization reform from a centralized administration may seem contradictory. The centralized
characteristics do not change dramatically. Therefore, the purpose of this chapter is to analyze the
current legal system of local administration in Cambodia.

This chapter explains an overview of how the local administration system is positioned
within the Cambodian governmental organization as a whole. As mentioned in chapter I, local
systems have been changed and continued in some parts of the history. This chapter aims to clarify
the current legal system of local administration in Cambodia’s changing history. Historically, turning
from a socialist economy to a capitalist economy in 1993, Cambodia established the second
Constitutional monarchy. The heads of local administrations, such as provincial and district
governors, and commune chiefs, were appointed by the central government. However, the commune
councils have been directly elected by the residents since 2002, and then the province and district
council members are indirectly elected by the commune council members since 2009. This chapter
will provide the ground floor for answering (in Chapter 1V) the research question concerning
synchronic issues in the globalization era, specifically, analyzing what the legal problems of

decentralization reform in Cambodia are?
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2.1. Overview of Current Governmental Institutions in Cambodia

The local system has not been understood fully unless the overall institutions of the
government is clearly understood. So, it is important to describe the institution of the government as
a premise. The current government institution of Cambodia is briefly presented below.

The second Constitutional monarchy was introduced in Cambodia in 1993 (the first one was
in 1947) as a result of the Paris Peace Agreement signed on October 23, 1991 and as a result of the
important role that Samdech Preah Norodom Sihanouk played in Cambodia politics. On November
14,1991, Samdech Preah Norodom Sihanouk returned to Cambodia on behalf of the head of the
Supreme National Council (SNC).2%® On March 16, 1992, Yasushi Akashi and General John
Sanderson, the special representative of the United Nations Transitional Authority in Cambodia
(UNTAC), arrived at Phnom Penh, and started the peace keeping mission.?*® As a result, a universal,
free, and fair election was held in June 1993. There were 120 elected representatives. The new
constitution of Cambodia was made by a constituent assembly and the Constitution was declared on
September 24, 1993.2° The Cambodian coalition government was established with two Prime
Ministers, the first Prime Minister Norodom Ranariddh and the second Prime Minister Hun Sen, at
the same time.?*! Samdech Preah Norodom Sihanouk was elected by the council of the throne to be
the King of Cambodia.

2.1.1. TheKing

Since 1993, Cambodia follows the constitutional monarchy system where the king respects

the Constitution and the principles of liberal multi-party democracy. Cambodia is practicing the

principles of liberal multi-party democracy. The king is the head of state for his whole life. He

238 Chandler P. David, A history of Cambodia, 261.

239 Mang Kinal, The Roles of United Nation in Cambodia, (In Khmer language) (Master thesis, Royal
Academy of Cambodia, 2002), 29-30.

-The United Nations Blue Books Series, The United Nations and Cambodia, 1991-1995, (Department of
Public Information, United Nations, New York,1995), Volume II, 184.

240 pen Dareth, Peace, National Reconciliation and Democracy Building: Ten Years After the Paris Peace
Agreements, (Phnom Penh: National Conference, Chaktommouk Conference Center, Organized by CICP,
October 21-23, 2001), 5.

241 Hun Sen, Samdech Akka Moha Sena Padei Techo, Prime Minister of Kingdom of Cambodia, Council
of Ministers, “biography”, accessed May 10, 2020, accessed on May 10, 2020,
http://www.samdechhunsen.gov.kh/index.php/2015-12-28-08-49-58
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reigns, but does not rule. He is the symbol of the unity and sustainability of the nation. He convenes
the initial session of the National Assembly no later than sixty days after the election.?*?

He has no rights or power to choose his heir to reign the throne. His heir will be elected
seven days after his death by the council of the throne which consists of nine members including the
president, the first and the second vice president of the National Assembly, the president and first
and second vice president of the Senate, the prime minister, and the two chiefs of the monks of
Mahayana Buddhism and Theravada Buddhism (Samdach Prah Sangkhareach Moha Nikay and
Thammayutekak Nikay in Cambodian).?43

In case of the king’s absence from his normal duty as the head of state due to his illness,
there are the king’s regents to perform as the head of state consecutively as follows: the president of
the Senate, the president of the National Assembly, the first vice-president of the Senate, the first
vice-president of the National Assembly, the second vice-president of the Senate, or the second vice-
president of the National Assembly.244

The king has the supreme role as an arbitrator to guarantee the normal functioning of the
public powers.?*> He communicates with the Senate and the National Assembly by royal message.
He has the power to appoint the prime minister and the council of ministers based on the existing
procedure stated in the Article 119 new (previously Article 100). With a request from the Council of
Ministers, he will sign Royal decree (Reach Kret in Cambodia) appointing, transferring, or removing
from office senior civil servants, senior military officials, ambassadors and envoys, extraordinary
and plenipotentiary. Moreover, with a request from the Supreme Council of Magistracy, he will sign

Royal decree appointing, transferring, or terminating the appointment of judges.?#

242 Constitution of Cambodia. Kingdom of Cambodia [1}ig§ (0 1S{R:NNAMB{HHYN], 1993,

123
amended 2008, arts. 1, 7, 8, 51 new and 82 new.
243 |pid. arts. 10 and 13 new.
244 1bid. art. 11 new.
25 |pid. arts. 9 and 13 new.
246 |pid. arts. 18 new, 19 new and 21.
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2.1.2. The Government
According to the Constitution 1993 as amended in 2008, the separation of power is divided
into three branches such as legislative, executive, and judicial branch.

a) Legislative Branch

The Legislative branch consists of the National Assembly and the Senate.

The National Assembly is the organ which has the legislative power.?*” The National
Assembly has to cast a majority votes of confidence to create the Royal Government (RG). The
National Assembly has an autonomous budget.?*¢ Members of the National Assembly have the rights
to question RG and answers can be provided by ministers or the prime minister orally or in a written
letter.?*° The National Assembly can dismiss members of the council of minister or the royal
government.?%0

The Senate is the organ which has the legislative power.?! The Senate also has the
autonomous budget.?>? The Senate checks and comments on draft laws approved by the National
Assembly for the first time normally in a period of one month, or in five days if in an urgent
situation. When the time limit passes, the law is approved by the National Assembly and is
considered valid and can be put into practice. In case of rejection from the Senate, the National
Assembly has to approve the draft law for a second time. In this case, the draft law must put into
practice according to the result of an open majority votes in the National Assembly.?5® Moreover, the
Senate has the role to facilitate the works between the National Assembly and the Royal

Government (the executive branch).?%*

247 |bid. art 90 new (two).
248 |bid. art. 81.

249 |bid. art. 96.

250 |pid. art. 98 new.

251 |pid. art. 99 new.

252 | bid. art. 105 new.

258 | bid. art. 113 new.

254 |bid. art. 112 new.
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b) The Executive Branch

The Executive branch, which is known as the council of ministers, is the Royal Government
of Cambodia (RGC). The Prime Minister is the head of the government and is the one who presides
over the council of ministers.?> The National Assembly’s president and both vice presidents agree to
propose appointments to the king of prominent representatives of the National Assembly members
from the wining political party to create the royal government. If the National Assembly votes by
providing confidence to the council of ministers, the king will issue the Royal Decree to appoint all
the members of the council of ministers.?5¢ Every member of the royal government must be
accountable to the National Assembly for the royal government’s overall politics.?’

The royal government consists of the central government and the sub-national
administration (SNA). There are ministries and institutions at the national level. Most of the ministry
consists of line departments at the capital and provincial levels, and line offices at the district,
municipality, and Khan levels. Besides, before 2008, the Ministry of Interior (Mol) had a direct
supervision and management over the administration of cities, provinces, districts, Khans,
communes and Sangkats.?5® As stated in Mol’s Prakas No. 031 (dated 1994) provision 1,
“Provincial and city administration of the Kingdom of Cambodia are institution directly under the
Ministry of Interior and are the government representative in the management of province and city’s
territory, with the scope of work and duty in managing the administration and political matter in
order to guarantee the public security and order, protect the people’s rights and freedom, bring about
the people’s living standard, and focus on development all sectors at provincial and city level.”
These level administrations were known as sub-national administrations (SNA) after 2008.

After 2008, the capital city, provinces, municipalities, districts, Khans, communes, and
Sangkats administrations were under the central government, ministries and institutions including

the Ministry of Interior. As stated in the Organic Law 2008 in Article 154, “The governor shall

255 |bid. art. 118 new (previously art. 99 old).

2% |bid. art. 119 new (previously art. 100 old).

257 |bid. art. 121 new (previously art. 102 old).

258 Ministry of Interior, Prakas (ministerial regulation) No. 031, on the roles, functions, and structure of
province and city, (February15, 1994), provision 1.
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represent ministries and institutions of the Royal Government in supervising, coordinating, and
directing all line departments and units of the government ministries and institutions that operate
within the jurisdiction of the council. The governor shall represent the Royal Government, relevant
ministries and institutions on issues related to security, social and public order, law, and human
rights within its jurisdiction. As the representative of the Royal Government, and ministries and
institutions, the governor shall be accountable to the Royal Government, the Ministry of Interior and
other ministries and institutions. ....”? In early 2020, the line offices were integrated into the
district, municipality, and Khan administrations as a unified administration at this level.?¢°

In 2019, the SNA and line departments were put under the central government, and ministries
and institutions. At the equal level of capital city and provincial administration, there are line
departments. Line offices are on the same level as municipalities, districts, and Khans administrations.
These line departments and line offices are under the direct supervision of sectoral ministries and
institutions. These line departments and line offices” work as the national agents of the respective
sectoral ministries’ for implementing national roles and affairs. Line departments and line offices are
responsible for achieving their respective sectoral ministry’s roles and affairs, but not that of the SNA’s
role and affairs. In practice, the separation of roles and functions between line departments, line
offices, and the SNA causes the shirking of responsibility due to unclear and sometimes overlapping
of affairs and roles. The weak coordination and poor responsiveness to people’s needs often happen
when decisions are made at the national level but the responsibility is unclear at the SNA level.
Therefore, in 2020, line offices were integrated into municipality, district, and Khan administrations
in order to answer, as expected, to the local people’s needs in a responsive and unified manner.

¢) The Judicial Branch
The Judicial branch has an independent judicial power. The Constitution guarantees the

judicial decision made without interference in order to protect the people’s rights and freedom. The

29| AMCPMDK [GPU A IMITAURNIENUNEME 185 il {{uti 80N], 2008, art. 154.

260 Sub-decree 182, 183, and 184 (December 2", 2019). Sub-decree 182 on functions and structure of
municipality administration; sub-decree 183 on functions and structure of Khan administration in Capital
city of Phnom Penh; sub-decree 184 on functions and structure of district administration.
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Supreme Court including all kinds and all levels of court has the power to adjudicate all kinds of
cases or conflicts that brought to the court, including the administrative conflicts.?6! There is no any

organs of legislative power or executive power that had any judicial power.?62

261 Constitution of Cambodia. Kingdom of Cambodia [1}ig§ (0 1S{R:NNAMB{HHYN], 1993,

1503
amended 2008, art. 128 new (art. 109 old).
262 |bid. art. 130 new (art. 111 old).
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2.1.3. The Hierarchical Structure of Law in Cambodia

The understanding of hierarchical structure of law in Cambodia is important for clearly
understanding the legal system. The hierarchical structure of law in Cambodia is basically the
Constitution, Royal Proclamations (Prah Reach Kram), Royal Decrees (Prah Reach Kret), Sub-
Decrees (Annu Kret), Prakas (Ministerial bylaw), and SNA’s Deikas (Sub-National Administration
bylaw or ordinance). The Constitution is the fundamental law of the country. The Constitution states
about the establishment of laws such as the Organic Laws and the ordinary laws. Laws mentions
about the establishment of royal decree or sub-decrees by the executive branch which is signed by
the king or Prime Minister respectively. Other relevant regulation such as decisions, orders, and
guidance are also signed by Prime Minister. Sub-decree states about the establishment of Prakas
(ministerial bylaw) which is signed by minister. Other relevant regulation such as decisions, orders,
and guidance of Ministry are also signed by minister. The Organic Laws (2001 and 2008) states
about the establishment of SNA’s bylaw to be approved and signed by the respected SNA’s council.

According to Dr. Say Bory, the hierarchical structure of Cambodian law, explained in his
book, is based on the pyramid hierarchical order of law founded by Professor Hans Kelsen. Based on
Kelsen’s pyramid, Dr. Say Bory wrote the hierarchical structure of law in Cambodia’s context as
follow:

First, the Constitution is at the highest level of the internal legal system of Cambodia,
because the Constitution is the original source of power created by the people.?64

Second, international treaties are at the next level below the Constitution because they
cannot violate the Constitution.?®

Third, Royal Kram (Prah Reach Kram) and Royal Proclamations are below international
treaties. The Royal Kram is used by the Cambodian administration, traditionally, when there is the
king, and the word Kram is used when there is no king. The Royal Kram is used to declare or to

proclaim the promulgation of the Constitution and the law made by the legislative branch. The Royal

264 say Bory, General Administrative Law, 2006, 158, Para 105.
265 1bid. at 158-159, Para 106.
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Kram is written in the same text of law for providing the date that the law will be put into practice
officially, and is written in different text attached to the Constitution for providing the date of
promulgation. According to the Constitution of Cambodia (as amended in 1994 and 1999), Article
28 (new) stated that “The king shall sign Royal proclamation (Prah Reach Kram) promulgating the
Constitution and laws passed by the National Assembly and completely reviewed by the Senate, and
shall sign any Royal Decrees (Prah Reach Kret) proposed by the Council of Ministers. ...”?5¢ Based
on this Article, Royal Kram or Proclamations are the royal duty of the king to proclaim the
promulgation of the Constitution and laws passed by the legislative branch. Royal Kram are written
in the same text of laws, both organic laws and ordinary laws.

Fourth, organic law and ordinary law is below the Royal Kram. However, organic law is
higher than ordinary law, because organic law has been checked for the constitutionality by the
Constitutional Council before being put into practice officially. Moreover, organic law, which is the
master of laws, creates the structure of organs and ordinary laws. Any law that is against organic law
is also against the Constitution, because organic law had been checked the Constitutionality before
the enactment. Unlike organic law, ordinary law is not required for prior review on the conformity of
the Constitutionality by the Constitutional Council before promulgation. According to the
Constitution of Cambodia (as amended 1999), Article 140 new, paragraph 2 stated that “...Organic
Laws shall be sent to the Constitutional Council for review before promulgation. ...”267

Fifth, Royal Decrees (Prah Reach Kret) are drafted by the Executive Branch and proposed
by the Council of Ministers to the head of State, the king, for approval and signature. Royal Decrees
are approved and signed by the king as general orders and personnel orders.?68 According to the
Constitution of Cambodia (as amended in 1994 and 1999), Article 28 new stated that “The king ...
shall sign any Royal Decrees (Prah Reach Kret) proposed by the Council of Ministers....”

According to Dr. Say Bory, the Royal Decrees as general order are used for giving detail on

266 |bid. at 75, Para 50; and at 160 — 161, para 108.
257 |bid. at 161 — 162, para 109.
268 |hid. at 88, para 54; at 91-95, para 56-59.
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implementing laws that effected all people in general. The Royal Decree as personnel order is used
for the personnel appointment and task assignment by the Royal Government. 2%° The Royal Decree
does not need to go through the legislative branch, but must get approval from the king’s and get the
king’s signature. For example, the capital and provincial governors, the general directors or other
positions in an equal or higher status are appointed by Royal Decrees that is signed by the king.
Generally, for those who are appointed through Royal Decree will hold the title “His Excellency.”
Sixth, Sub-Decrees (Annu Kret) are the government orders for implementing the laws.?0
According to the law on the procedure and functioning of council of ministers, promulgated by
Royal Khram No. NS/RK/0618.012, dated June 28, 2018, Article 4 stated that “Royal government of
Cambodia is the executive branch with the authority to define and implement the central government
policies based on the principles written in the Constitution. Royal Government guarantees the
implementation of law and manages general affairs of the central government, except the affairs
under the authority of legislative and judicial branch.” and as stated in Article 18, “Prime Minister
signs on sub-decrees, decisions, orders, and guidance of the Government....”?"* According to Dr.
Say Bory, sub-decrees have two types as a general order and a personnel order.?’? Sub-decrees as the
general orders are used for implementing the laws effected over people in general, as mentioned in
Article 4 and 18 above.?”® Sub-decrees as the personnel orders are used for the personnel
appointments and task assignment. In similar purpose as Royal Decree of personnel order, sub-
decrees as the personnel orders are signed by Prime Minister for appointing or giving task to the
higher ranking position other than that of the Royal Decrees.?’* For example, the position ranking

from deputy governors of capital city and province to the district governor, and from deputy general

269 |bid. at 85-86, para 52-53.
270 |bid. at 109, para 71.
271 Royal Khram No. NS/RK/0618.012 promulgated the law on the procedure and functioning of council
of ministers, (June 28, 2018), art. 4 and 18.
272 Say Bory, General Administrative Law, 2006, 109, para 71.
273 |bid. at 110, para 72.
274 |bid. at 115-116, para 76-77; at 163, para 112.
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director to the director of department or other equal position are appointed by sub-decrees that is
signed by Prime Minister. There is no title as His Excellency attached to this appointment.

Seventh, Ministerial Prakas are issued by the respected Ministers of the Ministries for the
managing and functioning of Ministry, and for the appointment the position below department level
such as deputy direction down until staff, as mentioned in Royal Kram No. NS/RK/0618.012, dated
June 28, 2018 as stated in Article 39 that ... the managing and functioning of ministry for the
position below department level shall be defined by Prakas....” And as stated in Article 47 that
“Minister shall have the rights to issue Prakas, decisions, orders, and guidance. Ministerial Prakas,
decisions, orders, or guidance shall not state about the affairs that are not under authority of ministry,
and shall not state against the government regulations. ”’2”> According to Dr. Say Bory, Prakas is
translated in English as “bylaw.” The Minister issues Prakas for managing and functioning of the
Ministry and conformed with Royal krams, royal decrees, or sub-decrees. There are two types of
Prakas, general orders and personnel orders. Similar to that of royal decrees and sub-decrees, Prakas
as general orders are used to implement laws under the jurisdiction and affairs of the respected
Ministries. Prakas as personnel orders are used for the personnel appointment and task assignment
for official within ministry with the position below department level.?’® For example, deputy
governor of district and position below until staff, and deputy director of department and position
below until staff are appointed by the Ministerial Prakas that is signed by the Minister. However,
there are the possibilities for establishing the inter-ministerial Prakas when two or more ministries
agreed to issue together.

Eighth, Sub-National Administration’s Deika or bylaw is ranking below Prakas and other
regulations below sub-decree, royal decree, and royal proclamation (Royal Kram).?’” According to
the Organic Laws (2001 and 2008), SNA has the rights to enact ordinance or bylaw, which is the

exercise of the self-legislative rights of a public legal entity. The council applies its legislative power

275 Royal Khram No. NS/RK/0618.012 promulgated the law on the procedure and functioning of council
of ministers, (June 28, 2018), art. 39.
276 Say Bory, General Administrative Law, 2006, 117-120, para 78-81.
277 |bid. at 125, para 86.
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by issuing a bylaw or local ordinance (Deika). Bylaws or local ordinances (Deika) are legal rules
approved by the council and signed by the president of the council to be executed and enforced
within its jurisdiction.?’® However, SNA’s bylaws used as personnel orders are approved by the
council, but are signed by the governor.?”

In practice, lower norms or legislations that conflict with higher ones are invalid. Generally,
there is an article in legislations clearly stating that any provisions that are against the provisions of
the current legislation are invalid. The higher administration level supervises over this matter.

The hierarchical structure of law in Cambodia
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2181 AMCPMDK, 2008, arts. 32, and 53 to 55. And

LAMC, 2001, arts. 48 and 49.
219 Sub-decree, N0.286 on the procedure for preparation, amendment to and appeal for a bylaw or local
ordinance (Deika) of the capital council, provincial council, municipality council, district council, and
Khan council, (November 18, 2014), art. 4 and 5.

-NCDD, technical document on Bylaw or local ordinance (Deika) of capital, provincial, municipality,
district, and Khan council. NCDDs, (November 2015), 9.
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2.1.4. Key concepts in Cambodian context

There are many conceptions that could confuse the readers. Therefore, the author writes key
concepts in following for better understandings about the usage in the context of Cambodian legal
system of local administration and decentralization reform. The following five terms are related to
the level administration and decentralization reform. First, Centralization: Centralization refers to all
power, political and administrative power, concentrated in the hand of the central government. In
this system, only the central government will hold decision making power and the power to give
orders.?8 Second, Decentralization: Decentralization refers to how the Royal Government (RG)
assigns the ownership of affairs, authority, and resources to the SNA’s council in order to respond to
local needs. The council must be accountable to the local people on these matters.?* Third,
Deconcentration: Deconcentration refers to how the RG or ministries and institutions delegates
affairs, authority, and resources to their subordinate line units or to any category of council to
implement it on behalf of the RG or ministries and institutions. The subordinate line units or the
council must be accountable to the RG or ministries and institutions according to the requirement of
delegation of affairs.?8? Fourth, Sub-National Administration: Sub-National Administrations,
generally, refers to the capital city, provinces, municipalities, districts and Khans, communes and
Sangkats. Several articles of the LAMCPMDK, SNA refers only to capital city, provinces,
municipalities, districts and Khans.? Fifth, Unified Administration: Unified Administration is the
arrangement at the SNA level for having councils that are able to independently control and manage
over affairs and resources, including finance, staff, and the council’s property. Each council has the
capacity to effectively facilitate the activities of providing services and other developments under
their jurisdiction. The council facilitates and provides services and community development, made

by ministries and institutions, in order to respond to the needs of the local people.?

280 Say Bory, General Administrative Law, (3" ed. Editions Angkor, 2006), 386, Para 326.
281 L AMCPMDK, 2008, VII.
282 |bid. at Lexicon, page VII.
283 |bid. at Lexicon, page V1.
284 |bid. at Lexicon, page VI.
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The following five concepts are related to the local administration affairs. First,
Responsiveness and Accountability: As a representative of local residents, the council must respond
to their people’s needs in the process of making policies, decisions, actions, and in performing its
roles and duties in an accountable manner. The council must also be accountable to the royal
government in performing its roles and duties in accordance with the Constitution and laws. 2
Second, Local autonomy: In Cambodia. The word of “Local Autonomy” is used for the situation in
which the council independently manages and controls the assigned functions or delegated functions
in accordance to the law.?® Third, Transfer of function: Transfer of function is the way of the
assignment of function or delegation of function.?®” Fourth, Assignment of Function: Assignment of
Function is the transfer of the ownership of functions, responsibilities, powers, and of all discretions
needed to control and implement the function.?® Finally, Delegation of Function: Delegation of
Function is the transfer of function, responsibilities, powers, and discretions from the central
government (or higher authority) to a lower government administration level in order for them to
control and implement the transferred functions on behalf of the central government. The local
administration or lower level have obligation to respect the requirement of the central government in
the case of delegated function.?°

2.1.5. Public legal entity and institution

The Organic Laws 2001 and 2008 stated about “legal entity”. As stated in the Organic Law
(2001), “Communes and Sangkats are legal entities.”?* In the Organic Law (2008), the capital city,
provinces, municipalities, districts, and Khans (CPMDK) are legal entities of public laws or public
legal entities. As stated in Article 9, “The Capital, Provinces, Municipalities, Districts and Khans are

legal entities of public laws.” The representatives of these legal entities is the councils of each

285 |bid. at Lexicon, page Il.
286 |bid. at Lexicon, page II.
287 |bid. at Lexicon, page VI.
288 |hid. at Lexicon, page V.
289 |bid. at Lexicon, page VI.
29 | AMC, 2001, art. 2.
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administration. The councils have responsibility to establish, promote and sustain democratic
development.?®!

The phrase “public legal entity” is defined in the Organic Law 2008, in lexicon, that “Public
legal entity is a group of people that legally allowed to act as a person for the public benefit. The
Organic Law on administrative management of Capital, provinces, municipalities, districts, and
Khans provides the legal entities to Capital, provinces, municipalities, districts, and Khans.” 2%2

Those words are basically similar definitions in the western society. For instances, as a
general understanding, according to Dictionary of Law (fourth edition), legal person is “A company
or corporation considered as a legal body.” and Legal personality is “Existence as a body and so
ability to be affected by the law.”?%

A public legal entity is always created by a public authority, unlike a private legal entity
which is created by private people. Public legal entities have a control over both the people and
private legal entities located under its jurisdiction.?®* Both public and private legal entities consist of
name, nationality, resources, property, debt, the rights to sue and to be sued to the court the same as
a person. Public legal entities have an autonomous budget and discretion in the managing and the
functioning of its affairs.?%

The history of legal entities of local administration in Cambodia was found in the Royal
Kram of local administration. A commune was considered a person, a legal entity or a public legal
entity. These words were found in Royal Kram 1908 Article 9, Royal Kram 1919 Article 45, Royal
Kram 1925 Article 7, Royal Kram 1959 Article 7 and 36, Royal Kram 2001 Article 2, and Royal

Kram 2008 Article 9.

291 _LAMCPMDK, 2008, arts. 9, 10, and 11.
292 |bid. at Lexicon, page V.
293 Collin P.H.. Dictionary of Law, Fourth Edition, (London: Bloomsbury Publishing Pls, 2004), 176-177,
accessed August 5, 2021, in https://ebookcentral.proquest.com/lib/qut/reader.action?doclD=4636361
29 say Bory, General Administrative Law, 2006, 32, Para 12.
2% |pid. at 35, Para 13.
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By the way, the word “institution” is defined as a large establishment or organization that
has a particular type of work or purpose, such as scientific, educational, or medical work in general.
For example, we use the word of university as the one of educational institutions.

In Cambodia, ministries, as the central government institutions, consist of branches at
provinces and districts level. Ministry’s branches are known as line departments (at provincial level)
and line offices (at district level). They work for and ask for permission or approval from their
respective ministry.2%¢ Moreover, according to the Organic Laws, SNA is an agent of the central
government. SNAs work on behalf of the central government in order to implement the national laws

and policies.

2.2. Overview of Current Sub-National Administration in Cambodia

2.2.1. The Constitution and the Current Territorial Division

According to the Cambodian Constitution 1993, Cambodia follows the principles of liberal
multi-party democracy. 2°7 In Chapter 13, Cambodia territory is divided into Capital city, provinces,
municipalities, districts, Khans, communes, and Sangkats. Capital city, province, municipality,
district, khan, commune, and Sangkat management has to be stipulated in the Organic Law.?%® As
stated in Article 145-new (one), “The territory of the Kingdom of Cambodia is divided into the
capital city, provinces, municipalities, districts, Khans, communes, and Sangkats.” And Article 146-
new (one) stated that “The Capital city, provinces, municipalities, districts, Khans, communes, and
Sangkats shall be governed in accordance with the conditions stated in the Organic Law.”

More specifically, in the Organic Law 2008, the capital city is divided into Khans. Khan is
divided into Sangkats. Province is divided into districts and municipalities. District is divided into

communes and Sangkats. Municipality is divided into Sangkats.?®® CS is divided into villages which

2% |hid. at 392, Para 337.
297 Constitution of Cambodia. Kingdom of Cambodia [1§ i S (N 1S{N:NTAMBIHHYEM], 1993,

amended in 2008, art. 1.
2% |bid. art. 145 new (one) and 146 new (one).
29 | AMCPMDK, 2008, arts. 4 and 5.
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are not stipulated in the Organic Law, but existed as the lowest unofficial administration level. In
2014, there was a newly created province, divided from Kompong Cham province, called Thong
Khmum province.3% In 2019, the government created three districts, one municipality, and two
khans.3%! Therefore, there are 24 provinces and a capital city. There are 203 municipalities, districts,
and Khans. There are 1646 communes and Sangkats. There are 14,383 villages. In 2021, there are
204 MDKSs, 1646 CSs, and 14,442 villages.

Territorial Division in March 2021

Kingdom of Cambodia

[
24 Provinces

162 Districts 28 Municipalities
[

1,402 0 Sangkat 139 Sangkats 105 Sangkats
Communes
I
12,538 0 Village 951 Villages 953 Villages
Villages

Note: L1 is for Rural administration
is for Urban or Town administration
Figure: structure of administrative division in March 2021
Source: Department of Capital, Khan and Provincial Administrative Affairs, General
Department of Administration, Ministry of Interior, March 2021.

Officially, there is a three-tiered local system in Cambodia which consists of province and
capital city at the same level, municipality, district and Khan at the same level, commune and

Sangkat at the same level.

300 Royal decree No NS/RKT/1213/1445 on creation of Thong Khmum Province, (December 31, 2013).
301 Sub-decree No. 02 ANK/BK on creation of Koh Rong municipality of Prah Sihanu Province, (January
08, 2019); Sub-decree No. 03 on creation of Khan Boeung Keng Kong of Phnom Penh Capital city,
(January 08, 2019); and Sub-decree No. 04 on creation of Khan Kombol of Phnom Penh Capital city,
(January 08, 2019); Sub-decree No. 05 on creation of Tang Kouk district of Kompong Thom Province,
(January 08, 2019); Sub-decree No. 06 on creation of Borei Ousvay Senchey district of Stung Treng
Province, (January 08, 2019); Sub-decree No. 07 on creation of Ta Lor Senchey district of Pursat
Province, (January 08, 2019).
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Based on the Constitution, there were two main organic laws on administrative
management, and two organic laws on election system. First, the Organic Law on the Administrative
Management of Commune and Sangkat (LAMC), 2001, hereinafter called the Organic Law 2001;
and the Organic Law on the Election of Commune and Sangkat Councils, promulgated by Royal
Kram, 2001. Second, the Organic Law on Administrative Management of the Capital, Provinces,
Municipalities, Districts and Khans (LAMCPMDK), 2008, hereinafter called the Organic Law 2008;
and Law on Elections of Capital Council, Provincial Council Municipal Council, District Council
and Khan Council, 2008.

This part presents the Constitution provisions on administrative management, the three-
tiered local system and the existence of the two main organic laws on administrative management of

SNA. Next part will present the current characteristics of SNA.

2.2.2. The Current Administration Structure and Number of Tiers

Based on the Constitution, Cambodian administrative management had to be managed by
the conditions mandated in the Organic Laws. There are two organic laws on administrative
management. Based on these two organic laws, this part will present the characteristic of SNA

structure and the number of its tiers in Cambodia.

a) The Structure of Commune and Sangkat Administration
The structure and management system of Commune and Sangkat (CS) is led and managed
by a commune and Sangkat council (CC) at the top of the structure. A CC must have a president.
Below CC, there is a CS chief. The CC president and the CS chief is the same person. Under the CS
chief, there are two deputy chiefs and a few committees. Below them, there is a CS’s clerk who is the
Ministry of Interior (Mol)’s staff to help with the administrative work and to guarantee the continuity

of the administrative work at CS. Directly below the commune administration are villages.3°?

302 | AMC, 2001, arts. 25 to art. 30.
89



Structure of Commune/Sangkat Administration of the Kingdom of Cambodia

CS Council
|
CS Chief
First deputy Second deputy
[ | | |
Committee Committee Committee Committee
— CS Clerk
[ I [ ]
Village Village Village Village

Source: General Department of Administration, Ministry of Interior (2018).

Structure of Commune/Sangkat Administration of the Kingdom of Cambodia

CS Council
Head of CS Council
CS Council members

CS Chief

(CS Chief is the Head of CS Council)
(Top candidate in the first winning list)

First deputy of CS Chief
(Top candidate in the second winning list)

Second deputy of CS Chief

(Top candidate in the third winning list)

Planning and Budgeting Commune Committee for Procurement
Committee Women and Children Committee
— CS Clerk
[ |
Village Village Village

-Head of Village
-Deputy head of village
-Staff of village

-Head of Village
-Deputy head of village
-Staff of village

-Head of Village
-Deputy head of village
-Staff of village

Source: General Department of Administration, Ministry of Interior (2018).

b) The Structure of capital, province, municipality, district, and Khan Administration

The capital, provincial, municipal, district, and Khan structures consist of council,

committee, board of governors, administration director, division or unit, offices, including line
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departments that also consist of offices. At the top of the structure of administrative management is
the capital council, provincial council, municipal council, district council, and khan council, which is
just called the council .2 Below the council, there are committees. According to the Organic Law
2008, there are at least three committees such as the technical facilitation committee, the women and
children consultation committee, and the procurement committee.3%

Directly below the council is a board of governors (BoG), appointed by the central
government. The BoG is a group of governors and deputy governors who are working for and under
the council 3% Directly below the BoG, there is an administration director. At capital and provincial
administration (CPA), there are divisions or units. Under divisions, there are several offices. The
offices at the CPA are the lowest level. However, at municipality, district and Khan (MDK)
administration, there are offices which are the lowest level.3%

Moreover, at CPA, there are line departments which consist of offices. Line departments are
the sectoral Ministry’s local branches at capital and provincial level. For the same purpose, there are
line offices at the MDK level. Line departments at CPA level and Line offices at MDK
administration are not in the structure of the council of CPMDK. However, these line departments
and line offices work and cooperate with the BoG of CPMDK administration in order to achieve
their own sectoral ministry’s mandate and ministry’s affairs. After 2020, line offices were integrated

into the MDK administration structure.

303 | AMCPMDK, 2008, arts. 14 and 15.
304 |pid. art. 114.
305 |pid. arts. 138, 139, 154, 155, 1509.
306 |pid. arts. 183,184, and 189-191.
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Structure of Capital city, and Province Administration of the Kingdom of Cambodia

Council (CP)

I I |
Technical Women and Children Procurement
Facilitation Consultation Committee
Committee Committee

Line Departments

Board of Governor

Administrative Director

Division

Division

———
| office | | Office | | Office |

Source: General Department of Administration, Ministry of Interior (2018)

Structure of Municipality, District, and Khan Administration of the Kingdom of Cambodia

Council (MDK)

Technical
Facilitation
Committee

Women and Children
Consultation
Committee

Line Office (existed
before 2020)

Procurement
Committee

Board of Governor

Administrative Director

I
Office

Office

Office

]
Unit

Source: General Department of Administration, Ministry of Interior (2018).

In 2019, there was the establishment of the One Window Service Units (OWSU) at CPA,

the One Window Service Offices or mechanisms (OWSO) at MDK, and the mechanism of OWSO at

CS.3%7 There was the establishment of the Ombudsman Offices at capital and provincial

307 Sub-degree No.18 on the establishment of one window service mechanism for providing
administrative service at sub-national administration, (February 08, 2019), arts. 4, 13, and 20.
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administration (CPA), and the Ombudsman Offices at municipal, district, and Khan (MDK).38
Based on the report in 2019, there were twenty-five units of one window service, and twenty-five
Ombudsman Offices at capital and provincial administration. There are in total 115 one window
service offices and Ombudsman Offices at MDK administration which include all 27 municipalities
and all 14 Khans, in 74 districts (out of 162 districts in total). OWSO mechanism at CS is in the
process of establishment.3%°
Ombudsman Offices of CP and MDK administration were established throughout the whole

country. These offices work outside the court system to receive and handle the complaint related to
the functioning of the SNAs.3 The establishment of Ombudsman Offices of CP and MDK
Administration is based on the experiences with similar institutions in many countries and on
piloting result at the urban district of Battambang and Siem Reap since 2005 that the head and
deputy head of these offices are elected by special committee of the respective local councils with
participation of Civil Society Organization (CSO), and private sector representatives. After election,
they responsible for solving the citizen’s complaints in all fields of local administrative work and
performance. They also accountable to the Councils, but not to the Board of Governors. They got
salaries and budgets based on law. In performing their work, they are completely independent in
their investigations and judgements.3!

Under NP-2 (2021-2030), in each Province, the group of DM Ombudsmen will meet
monthly with their respective Provincial Ombudsman in order to exchange information on current
issues and ensure close cooperation on all citizen complaints which are related to both levels of

administration.312

308 Sub-degree No.19 on the establishment of Ombudsman Office at sub-national administration,
(February 08, 2019), art. 5, and 31.
309 Report of department of functions and resources, 2019.
310 National Committee for Sub-National Democratic Development (NCDD), National Program on Sub-
National Democratic Development, Phase 2 (NP2) (2021-2030), Phnom Penh, Cambodia, (2021), 5.
31 Ibid. at 44.
312 | bid. at 45.
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One of the important cases of decentralization happened in Cambodia in December 2019
when the Royal Government of Cambodia issued sub-decree 193 to decentralize provincial health
affairs to be under capital and provincial administration (CPA). To this end, the government
transferred the provincial department of health and all structures below it, including human
resources, financial resources and property to CPA 31 The main purpose of decentralizing line
department of health to CPA was to improve health services that decision making power and
responsibility closer to local people. 314

In early 2020, Covid 19 disease infected people all over the world, Cambodia was not an
exception. For preventing and combating Covid 19, the Royal Government Cambodia established
laws and sub-decrees. the capital and provincial committees for combating Covid 19 were created as
mechanisms below the national committee for combating Covid 19.3%° The BoG of CPAs were given
authority to issue administrative measures in its jurisdiction, as partly or as a whole. The BoG were
given authority to guarantee the implementation of administrative measure issued by the central
government and by itself.316

Moreover, Capital and Provincial committees for combating against Covid 19 consisted of
the governor as the head of committee, a deputy governor as a permanent deputy head of the
committee, a head of Capital and provincial health department, provincial police, and other
provincial line departments as members. This committee implements its work by using the budget of
the capital city and province, and using the CPA seal for implementing its affairs.3!

This is a real case of decentralizing the line departments of health to CPA which is helpful

for combating against Covid 19. For this reason, combating against Covid 19 at CPA is effective and

313 Sub-decree No 193. Sub-decree on the Assignment Functions on Management and Health Service
Provision to Capital and Provincial Administration (CPA). Dated December 4, 2019. art. 2.
314 |bid. art. 1.
315 Sub-decree No. 85. Sub-decree on Establishment and Functioning of National Committee for
Combating against COVID 19, (June 13, 2021), art. 2 and 5.
316 Sub-decree No. 57. Sub-decree on Administrative Measure in order to Prevent the Infected Disease of
COVID 19 and Severe Communicable Disease and Causing Other Serious Danger, (March 31, 2021),
arts. 11 and 13.
317 Sub-decree No. 85. Sub-decree on Establishment and Functioning of National Committee for
Combating against COVID 19, (June 13, 2021), art. 11.
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closer to the local people. The BoGs lead and monitor the implementation of combating activities.
Capital and Provincial health department affairs are equipped with the specialized skills of curing,
preventing, testing and vaccinating local people. For example, when there is a suspected case of
Covid 19 in one location, capital and provincial health department’s affairs must test people. If there
is a positive case found, that person is brought to the Covid 19 health center for treatment. Local
authority takes action quickly to find other direct contacts people of the person with the positive case
to quarantine for 14 days. Moreover, capital and provincial authorities can lockdown a house,
factory, village, commune, district, partly or as a whole, by issuing a decision, including decision on
using colors such as yellow, orange, and red, in order to effectively control the infected area. In this
case, if there is without decentralization of line department of health to CPA, CP health department
may not be able to work effectively because these issues are not only related to technical skills of
health service, but also to the administrative measure.

For better understanding about the actual picture of the organizational structure of SNA in
Cambodia, there are organization charts providing better images of the whole picture of the SNA’s
organization structure. Please see the appendix.

The following part will present the tiers of SNA. How does Cambodia define the tiers of

SNA?

¢) Number of tiers of current and future SNA system

The SNA organization management system was restructured in accordance with the Organic
Law 2001 and 2008 by changing from a hierarchy organization structure (the centralization system)
to its current organizational structure through both deconcentration and decentralization.

Based on the current structure of SNA provided in the Organic Laws and the Constitution,
the SNA is a three-tiered local system which consists of province and capital city, municipality,
district and Khan, and commune and Sangkat. Villages are not considered as an official

administration level.
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However, according to Mol’s presentation on vision of SNA management system (2018),
the future SNA system will be divided into regional and local administrations38 First, the provincial
administration is the regional administration. Second, capital, municipal, district, Khan, commune
and Sangkat administrations are the local administrations, with a two-tiers and a three-tiers system.
Two tiers system refers to district and CS (as the rural local administration). Another two tiers
system refers to municipality and Sangkat (as the city or urban local administration). Moreover,
three tiers system refers to the capital city, Khan, and Sangkat (as the metropolitan local
administration).

The Structure of a two tiers and a three tiers system of SNA in 2020 3°

Ministries and

National Institutions

Provincial
Administration (24)

Capital City (1)
Administration

Capital/Provincial Line Department

Administration

Municipalityll
District and KhanI
1

1
Commune/Sangkat|1
Administration |

District (162)
Administration

Municipality (27)
Administration

o

Khan (14)
Administration

C/S (1405)
Administration

—— o —

Sangkat (136)
Administration

P e

Sangkat (105)
Administration

N o e o -

City/ Urban

Metropolitan

o e e - - - o -

Note:  _ _!Local Administration :l Regional Administration

d) The influence of previous legal system

There are a few debatable points of the previous legal system’s influence on the current
legal system. In the centralization system, local officials including the governor and chief were

appointed. All decisions, including decision on management of the budget, were made at the national

318 Prak Samoeun, General Director of Administration, presentation of ministry of interior, “on vision of
sub-national administration management system,” in the national conference hosted by Ministry of
Interior, Decentralization and Deconcentration reform: lesson learnt, challenges, and way forward,
national conference, Phnom Penh, Cambodia, at diamond island, (February 21-22, 2018), slide 8-9.
319 |bid. at slide 9.
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level. After the establishment of the two organic laws (2002 and 2008) following decentralization
reform, there were still the existence of centralized laws and systems practicing without amendment
including the practice of appointed officials by centralized government.

Recent reform was a sign of moving toward decentralization. There are commitments in
decentralization reform evidenced by the transfer of staff and the power to appoint staff to local
administrations. Moreover, there was the transferring of affairs while line offices were integrated
into district administrations. There were the transferring health line departments and the related
organizational structures to the provincial administrations. However, the central government still
holds the power to appoint the governor, the deputy governor, the chief administration, and the
commune clerk, including the power to appoint line department directors by sectoral ministries
based on a request from CPA.

Another issue is the centralized budget system. Local budgets are approved, corrected and
checked by the central government, specifically the Ministry of Economy and Finance. Local
autonomy system through decentralization reform will not exist with a complete meaning when the
management of staff, affairs and resources belongs to the decision of the centralized government.

Local administrations are considered as public legal entity and national agent. However, the
central government may remove the elected councils if they are found acting against the
Constitution, laws, and national policies. The council members are elected as political party
representatives. The political party may remove their membership from the political party if found
acting against political party policy. However, the council is elected by local residents, and there is
no recall system for residents to remove the elected council stated in the law. Although the council is
elected by local residents, the council may not respect the residents’ needs. Moreover, the council

will be, more or less, a national agent rather than a public legal entity.
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2.2.3. The Council, the Governor and the Commune Chief of SNA

There are two kinds of council at the sub-national administration based on the level of
administration and the method of election such as the CC (elected directly by the people) and the
Capital, Provincial, Municipal, District, and Khan Council (elected by CC members).

The next part will present the important characteristics of the council of SNA.

a) The Council and the Chief of CS

Based on the Organic Law 2001, there are few important characteristics. First, CS is a legal
entity as stated in the Organic Law 2001.3% CC is the local organs representing CS and its people.
CC has a president.®?! The president of CC is the chief of CS. 322 CC is responsible for serving the
general benefit within their CS.3%

As in the Organic Law of Administrative Management of Commune and Sangkat (2001)
Acrticle 9 provides that “Each commune and Sangkat shall consist of a council which is called the
Commune and Sangkat council. The Commune and Sangkat council is the organs representing the
people in their commune and Sangkat, and has the mission to serve the general benefit within their
commune and Sangkat.”3?* And as stated in Article 25, “Commune and Sangkat administration shall
be presided over by Commune and Sangkat council. Commune and Sangkat council shall have a
head of commune and Sangkat council. The head of commune and Sangkat council is a chief of
commune and Sangkat.””3?

The chiefs of CS have the roles and affairs such as the implementation of the CC’s decision,
CC’s bylaws and orders, and have to report the result of action plan to CC monthly. CS’s chief have

to give input to formulate the budget plan. Moreover, CS’s chief have to give comments on the

820 | AMC, 2001, art. 2.
321 |pid. art. 13.
322 |pid. arts. 13 and 32.
323 |bid. art. 9.
324 Ibid. art. 9.
325 |pid. art. 25.
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implementation of CC’s roles, affairs, and authority, and have to implement other works given by
CC. 326

As stated in Article 39, “Commune and Sangkat chief has roles and duties as follow:
commune and Sangkat council; report about the activities to the commune and Sangkat council at
least once a month; give other comments and support commune and Sangkat in preparing budget
plan and in implementing roles, duties, and authorities belong to commune and Sangkat including
other affairs that commune and Sangkat council delivers to the commune and Sangkat chief.” 3

Second, there are two main roles of CS administration as stated in Article 42 that
“Commune and Sangkat administration has two roles: the role to implement local affairs for the
benefit of commune and Sangkat and that of people in commune and Sangkat; the role as national
agent under the management or delegation of national authority.” 328

There are seven important roles of CS administration in implementing local affairs. As
stated in the Organic Law (2001) Article 43, “In the role of implementing local affairs, commune
and Sangkat has some affairs: guarantee security and public order; management necessary public
service and responsible for the better operation; encouragement for the enhancement of comfort and
welfare of people; support the socio-economic development and bring about the living standard of
people; protect and take care of the environment, natural resources, culture, national heritage;
coordinate people views in order to bring out the mutual understanding and tolerance; implement
general affairs in order to respond to the people needs.” 3%

As the central agent, CS has to implement the laws. As stated in the Organic Law (2001)
Avrticle 44, “In the role as the national agent, commune and Sangkat has the roles to implement the
activities in accordance with laws, royal decrees, sub-decrees, ministerial regulations, and other
regulations relevance. In this case, national authority can delegate its power to commune and

Sangkat along with capacity development and providing support, equipment, and budget for the

326 |pid. art. 39.
327 |pid. art. 39.
328 |pid. art. 42.
329 |pid. art. 43.
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implementation. The delegation of power mentioned above shall be made for the collective of
Commune and Sangkat only.” 330

Finally, CC had to be elected by the people in their CS for a five-year term through a
proportional system. CC members consisted of five to eleven persons based on the number of people
living in and geographical area. This election system requires the candidate to be a member in a
political party. People votes for the political party they support. CC has a president which is the
same person as the commune chief 33!

As stated in Article 10, “Commune and Sangkat council shall be selected through election
by people within its commune and Sangkat in according with procedure defined by the law of
commune and Sangkat council election. 332 And as stated in Article 15, “Commune and Sangkat
council shall be selected through election based on the proportional election system.” 333 And as
stated in Article 11, “Commune and Sangkat council has a five-year term of mandate, and this
mandate shall be due when there is a new commune and Sangkat council started holding its position.
In the temporary period, the commune and Sangkat council, that is out of its term, has only daily
facilitation works.” 33 The number of CC is stated in Article 12 that “Commune and Sangkat council
shall consist of five to eleven members based on the number of people and its geographical area. The
actual number of commune and Sangkat council shall be decided by sub-decree based on the request
of the Minister of Interior....”%% The head of the CC is stated in Article 13 that “Commune and
Sangkat council shall have a president which is also called the chief of commune and Sangkat...33¢
The CC’s president is the CS chief, selected from the name of the top candidate list winning the

most votes. As stated in Article 32, “The president of commune and Sangkat council is commune

330 |pid. art. 44.
331 |pid. arts. 9 to art. 13.
332 |pid. art. 10.
333 |pid. art. 15.
334 |bid. art. 11.
335 |pid. art. 12.
336 |pid. art. 13.
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and Sangkat chief who was selected from the candidate who is at the top on the candidate list that
winning the most votes. ...”3%

Moreover, there are some qualifications as a candidate to be elected as the council members.
Cambodian citizen of both sexes who reaches 25 years old, who is Cambodian citizen from birth,
who can read and write, who has registered in the voting list, who has enough qualification required
by CS election law, has the rights to stand for election. 38

As stated in Article 14, “Cambodian citizen of both sexes who have the rights and
willingness to stand as a candidate for commune and Sangkat council election shall fulfill some
important requirement as follow: holding Khmer (Cambodian) nationality from birth; know how to
read and write Khmer (Cambodian) language; having been registered in the commune and Sangkat
voting list in which one want to stand as a candidate; having at least 25 years of age until the date of
commune and Sangkat election day; having qualification required by the law of commune and

Sangkat election.” 3%

b) The Council and Governor of Capital, Provincial, Municipal, District, and Khan

Based on the Organic Law 2008, there are a few important characteristics.

First, the councils are legal entities of public laws.3*° As stated in Article 9, “The Capital,
Provinces, Municipalities, Districts and Khans are legal entities of public laws.” The council
represents and acts on behalf of all citizens in its jurisdiction as stated in the Organic Law (2008)
Acrticle 19 that “Each council shall represent and act on behalf of all citizen living within its
jurisdiction.”34

The capital council, provincial council, municipal council, district council and Khan council

is called “the council”. # The council is indirectly elected (directly elected by the commune council

337 |bid. art. 32.
338 |pid. arts. 14 and art. 15.
339 |pid. art. 14.
340 _LAMCPMDK, (2008), art. 9.
341 |pid. art. 19.
342 |pid. art. 14.
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members in position) for the mandate of a five-year term3* for the purpose of establishing,
promoting and sustaining democratic development. ** Each council must have a chairperson. 34°

As stated in the Organic Law (2008) Article 17, “Each council shall have a chairperson. The
chairperson of the council shall be the candidate on the top of the candidate list which occupies the
most seats of the council. In the event that the candidate lists occupy an equal number of seats of the
council, the candidate on the top of the candidate list which receives the highest number of valid
votes shall be selected as the chairperson of the council.” 346

Board of governors (BoGs) implements the council decision and bylaws. The BoGs consists
of the governor and deputy governors.3*” Also, the BoGs appears as representative of ministries and
institutions of the RG in supervising, coordinating, and directing all line departments and line
offices. It also appears as the RG representative in the issue related to security, social and public
order, law, and human rights.3*® The BoGs are not council members.34° But the BoGs works for the
council.

Moreover, any decision or activity of the BoGs made without prior consent of the council is
invalid.®*° The BoGs must report to the council the result and progress in implementation of the
council decision.®*! The BoGs assists the council’s works. The BoGs provides the comments and
advices to the council to make decision and to fulfil its affairs, authorities, and duties.®>? The BoGs
prepares the development plan, the budget plan, the annual report, the process of consultation with
citizens and stakeholders, and the management of daily affairs and staff for the council’s approval.
The BoGs ensures the availability of information boards and information dissemination, and the full

access to the information by public.35® The BoGs represents the council in taking action to ensure

343 |pid. art. 15.
344 1pid. art. 20.
345 |pid. art. 17.
346 |pid. art. 17.
347 |pid. art. 153.
348 |bid. arts. 154, 155, 157, 158 and 161.
349 |pid. art. 148.
350 |pid. art. 158.
31 |pid. art. 159.
32 |pid. art. 155.
353 1bid. arts. 162, 163, and 169.
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that officials, units and staff effectively fulfil the council’s decisions and their roles and duties in the
daily affairs.3

Second, based on the Organic Law 2008, there are two types of affairs, the obligatory affairs
and the permissive affairs. The obligatory affairs are the affairs defined by law, or royal decree, or
sub-decree, or legal instruments that must indicate clearly the obligatory requirements to manage and
to perform the affairs including the framework and timeframe for implementing standards and
procedures. Obligatory affairs must be assigned or delegated to the appropriate council.3%®

Permissive affairs are not obligatory affairs that can be assigned to the appropriate
council.®® The council can choose to implement or not to implement the permissive affairs based on
the actual local needs or/and the available resource. There are two types of permissive affairs, the
permissive affairs assigned by ministries to the council through laws and legislations, and the
permissive affairs which is called the general mandate. Firstly, the permissive affairs assigned by
ministries through laws and legislations. Secondly, the permissive affairs as the general mandate are
the affairs that the ministries or central government does not assign to the council, but the council
found out that those affairs are necessary in their locality and choose to implement those affairs. The
ministries or central government does not implement and does not object to the council to choose
those affairs for the implementation in their locality.®’

The transfer of affairs to appropriate council can be made by assignment or by delegation.
The affairs transferred must be based on the principle of permanent assignment or delegation, but not
temporary assignment or delegation.3%®

According to the Organic Law (2008), lexicon page V, “assignment of function” is

explained as the transfer of the ownership of functions/affairs, responsibilities, powers, and

%4 |bid. art. 161.
%3 |bid. arts. 222-226.
%6 |bid. arts. 227 and 228.
37 NCDDs, Guideline on the selection management and implementation of permissive functions by SNA’s
council, Phnom Penh: published by NCDDs, 2015.
38 | AMCPMDK, 2008, art. 233.
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discretions required to administer and implement the affairs.3>° For example, the Ministry of Health
(MoH) had transferred the management and provision of health service to capital city and provincial
administration through assignment of affairs, in which MoH’s line department and other relevant
health structures below including personnel, property and financial management are transferred to be
under the discretion of the capital and provincial administration (CPA). CPA must use their own
resources to implement the assigned affairs.3¢

According to the Organic Law (2008), lexicon page VI, “Delegation of function” is
explained as the transfer of functions/affairs, responsibilities, powers, and discretions in order to
administer and implement that affairs on behalf of the authority that has delegated the affairs and
based on the requirement of delegation. The authority that has delegated the affairs still has the
ownership of the delegated affairs.%! For example, Election Committee (NEC) had delegated “voter
registration affairs” to CS administration in order to register voters on behalf of NEC annually.
Commune and Sangkat get paid by NEC for the implementation of this affairs.

Finally, the council is elected by the CC member in position. The law on the council
election Article 27 stated that “Members of Commune and Sangkat council, who are holding
position, are voters for the indirect election of the council.” 362

The council election must be held for only one day on any Sunday, determined by the Prime
Minister which is based on the request of Minister of Interior.3% The management of the council
election is under the authority of the National Election Committee (NEC).3%* The council’s electoral

system is a proportion election system. 365

359 |bid. at lexicon, page V.
360 Sub-decree 193 on the assignment functions on management and health service provision to capital
and provincial administration (CPA), (December 4%, 2019), art. 4.
361 LAMCPMDK, 2008, lexicon, page vi.
362 _Law on Elections of the Capital council, Provincial council, Municipal council, District council and
Khan council (LECPMDK), (May 24, 2008), art. 27.
33 |bid. art. 5.
%4 |bid. art. 9.
385 |bid. art. 13.
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There are some criteria for becoming a candidate and being elected as the council members.
The council members must be Khmer citizen from birth, both sexes, reached 25 years old.36¢ The
council has no salary, but receives remuneration from the council’s budget annually.3¢

As stated in Article 21, “Cambodia citizens of both sexes who wish to stand for the
elections of the Capital council, Provincial council, Municipal council, District council and Khan
council shall fulfill the following conditions and qualifications: Having Khmer citizenship from
birth; having reached at least 25 years old on the day of the elections; being entitled to vote and

having sufficient qualifications as per conditions set by the law on elections of the councils.”

¢) The Accountability of the Council

In the implementation of all affairs, the council must be accountable to both the citizen and
the Royal Government. As stated in the Organic Law 2008 Article 34, “The council shall be
accountable directly to all citizens for making decisions on priorities and for ensuring democratic
development within its jurisdiction....” 3% And Article 35 stated that “The council shall be
accountable to the Royal Government for following the Constitution, laws, royal decrees, sub-
decrees and legal instruments.” 369

What does this difference mean? How is the difference explained?

The word “accountability” is used in both the Organic Laws (2001 and 2008), and in the
NP-SNDD (2010-2019). Cambodia has not yet provided a clear, short, and preside meaning of the
concept of “accountability”.

In Cambodia context, according to the Organic Law (2008), lexicon page I, the word
“responsiveness and accountability” is combined together and is explained as “As a representative of
local residents, the council must respond to their people needs in the process of making policies,

decisions, actions, and in performing its roles and duties with accountable manner on what has been

366 _LAMCPMDK, (2008), art. 21.
367 |bid. art. 28.
368 |pid. art. 34.
369 1bid. art. 35.
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implemented. The council must also be accountable to the royal government in performing its roles
and duties in accordance with the Constitution and laws.370

According to the social accountability implementation plan (2019-2023), the word “social
accountability” is explained as “the process of connecting the relationship between the citizen and
SNA. Also, it is a way to promote the consistency among the elements of governance, in which all
decisions made and the implementation of SNA’s activities for the public purpose must follow this
process. The cooperation between SNA (supply side) and citizen (demand side) is aiming to support
the public service provider in order to provide better public service than before.” 3"

According to National Program for Sub-National Democratic Development (NP-SNDD)
2010-2019, “accountability” can be “upward accountability” and downward accountability”.

“Upward Accountability (or legal control)” is explained as “The Ministry of Interior (Mol)
is authorized by the Organic Laws to checks the legality of bylaws and decisions of the council to
ensure the conformity with the Constitution, laws and other national regulations. For instance, Mol
may void and/or order the council to revise the bylaw and decision. In addition, Mol is authorized to
monitor the implementation of SNA’s roles and duties from any abuse of power taken place. Mol
may dissolve the council and remove the governor or deputy governor from position.” 372

“Downward Accountability” is explained as “the council represent and act on behalf of all
citizen living within its jurisdiction, and make decisions in respond to the priorities of citizen’s
needs, and ensure democratic development within its jurisdiction.” 37 It is necessary to have some
provisions, mechanism, and measures needed to guarantee downward accountability such as
“provisions requiring action by the council on a specific issue, if supported by a specified percentage
of the local community; a requirement that certain key decisions of the council be ratified by

referendum; provisions providing citizen’s rights to request for the recall of elected council members

370 |bid. at Lexicon, page II.
371 Royal Government of Cambodia, National Program for Sub-National Democratic Development (NP-
SNDD?2) 2021-2030, Phnom Penh, Cambodia, (January 2019), 2.
372 Royal Government of Cambodia, National Program for Sub-National Democratic Development (NP-
SNDD) 2010-2019, Phnom Penh, Cambodia, (28 May 2010), 93.
373 1bid. at 94.
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before their term in office by citizen under certain specific circumstances; and provisions of rights of
SNA councils to appoint their SNA staff; provisions requiring public access to information.”%"#

According to the Ministry of Interior’s book of good governance, “accountability” is
explained as “the implementation of roles and duties in the process of making decisions and
executing decisions, with responsibility over its own actions by presenting the report including
reasons of making and implementing the decisions.”3"

Therefore, the “accountability to the citizen and to the royal government” in the Organic
Law (2008), Article 34 and 35, can be divided into two form. Firstly, the accountability to citizen is
downward accountability. Secondly, the accountability to the royal government is upward
accountability.

Based on these Articles and meaning provided in the Organic Law 2008, SNA must be
accountable to the citizen by responding to the citizen’s needs as downward accountability. For
example, the citizen’s priority need is the construction of elementary school in their locality. SNA
has the duty to respond to the citizen’s need. There are two ways of respond. First, SNA constructs
the elementary school. Second, SNA explains to the citizen the reason why the elementary school
cannot be constructed. On the other hand, SNA must make decision based on the Constitution, laws
and national regulations as upward accountability. For example, national law provides SNA a duty to
combat against Covid 19. SNA has to take any measure, based on law, to control the infected people,
lockdown some area that severely infected, and report regularly to the central government. There are
two ways of respond. First, SNA has to implement the law and regulations related to Covid 19.
Second, SNA has to report the result of implementation or challenges to the central government.
Based on these examples mentioned above, accountability focus on both the process and the
outcome.

Moreover, the meaning of the word “accountability”, according to the Organic Law (2008)

and the discussion above, could be explained as “the duty to respond.” The council has duty to

374 1bid. at 94.
375 Ministry of Interior, Good Governance, (Phnom Penh: December 3, 2011, Edition), 17.
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respond to the citizen’s needs (downward accountability) in the way of giving what was requested
by the citizens or explaining them why the request was rejected, and to respond to the royal
government’s regulations (upward accountability) in the way of implementing the law and reporting
what has been done to the central government. The council can be dissolved by the central
government, or by the people, if there are any wrong activities found.

This part presents the overview of current SNA in Cambodia. Next, the vertical and

horizontal involvements to SNA will be presented.

2.3. Vertical Involvements to Sub-National Administration

There is an involvements of central government to local administration. The Organic Law
on LAMCS in 2001 and LAMCPMDK in 2008, stated some central government’s involvements.

First, the creation, deletion, and change of boundary and designation of name of a capital
city, province, municipality, district, Khan, commune, and Sangkat is decided by the central
government. As mentioned above, in case related to CS, municipality, district and Khan, based on a
request of the Minister of the Ministry of Interior, the government will make decision by issuing a
sub-decree. In case, the creation, deletion, and change of boundary and designation of name of a
municipality, district, Khan, commune, and Sangkat that effects the Capital and provincial boundary,
the central government will make decision by issuing the Royal Decree, based on the request of the
Prime Minister as proposed by the Minister of the Ministry of Interior. The creation, deletion, and
change of boundary and designation of name of a capital city and province, the government will
make decision by issuing the Royal Decree, based on the request of the Prime Minister as proposed
by the Minister of the Ministry of Interior.3®

Second, the Ministry of Interior will decide and announce the losing of membership of the

council, and replacement in which the candidate next in order to him/her on the same candidate list

376 | AMCPMDK, 2008, arts. 6 and 7; and LAMC, 2001. art. 6.
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will be selected for replacement not later than fourteen days by a Prakas of the Minister of the
Ministry of Interior.3"”

Third, Mol sends its representative to preside over the council’s inauguration meeting. In
practice, the inauguration meeting to officially recognize appointed officials or election council is
more important than the official letter of appointment and the election result. Legally, in fourteen
days, after the official announcement of the election result, the first meeting of the council must be
made and presided over by the representative assigned by the Ministry of Interior (Mol) in order to
validate and announce the CS council’s members. In practice, Mol delegated this work to capital and
provincial administration. However, for the capital, province, municipality, district and Khan
(CPMDK) level, Mol will assign an official to preside over the inauguration meeting for the council
to take office. %78 In practice, in this third term of CPMKD’s council (2019-2023), central
government’s representative who are ministers or high ranking official supporting capital or
province to presides over ceremony of the validation of the council’s member at CP level. Without
the validation ceremony, the council can officially work in their office or not is a question.

Fourth, central government has power on the legality control, instruction, and dissolution
the council although they are directly or indirectly elected. If any council acts against provisions of
the constitution, laws, and sub-decrees, Mol will issue a written instruction for the council to respect
and to follow provisions of the Constitution, laws, and sub-decrees within a specific and a
reasonable period of time. If the council fails to respect the instruction, the central government will
dissolve the CPMDK council by a sub-decree based on a request of the Minister of Mol, and will
dissolve the CS council by the decision of Minister of Mol.3"®

Fifth, central government has the power to appoint board of governors (BoG), which is
established for CPMDK, and to determine the number of board of governors. The government

appoints the governor of capital and province by issuing the Royal Decree based on request of Prime

877 |bid. arts. 22 and 23; and LAMC, 2001, art. 16.
378 LAMCPMDK, 2008, art. 62; and LAMC, 2001. art 19.
379 |bid. art. 24; and LAMC, 2001, art. 58.
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Minister as proposed by Minister of Mol. The government appoints the capital and provincial deputy
governor, and the governor of municipality, district, and Khan by issuing a sub-decree based on
request of Minister of Mol. Minister of Mol appoints the deputy governor of municipality, district,
and Khan by issuing the ministerial regulation or Prakas.® The mandate of the governor and deputy
governor is a four-year term which can be reappointed for the second mandate at the same
jurisdiction. However, the governor and deputy governor can be terminated before the end of the
mandate because he/she submits a written letter of resignation to Minister of Mol, or is dismissed
from the position. Moreover, Minister of Mol appoints administration director for each council
(CPMDK council). %! CS’s clerk is also appointed by Mol. Besides, Sectoral Minister will appoint
the director of line department or sectoral unit at CP level based on the request made by the
provincial governor with prior approval from the BoG.%?

Sixth, the establishment of units under the council is the central government’s decision. The
Ministry of Interior has to propose the issuance of a sub-decree to allow the council to establish units
and determine affairs and positions of officials in its units.38

Finally, the review of affairs is started at the national level. The facilitator in the review of
affairs and affair transfer is the National Committee for Democratic Development at Sub-National
level secretariat, NCDDs. The review of affairs should be focused on the basic necessary affairs
which directly impact on poverty reduction and livelihood improvement of the people. The central
government affairs review is to identify the affairs and responsibility that is appropriate to which
level of administration, CPMDK or CS, or to retain those affairs at the national level. Moreover, the

transfer of affairs and resources will be made with planning, phasing, rationale, coordination,

301 AMCPMDK, 2008, arts. 140 and 141.
381 |bid. arts. 140, 147, 150, 151 and 183.
382 Sub-decree NO. 240 on delegation of power to the board of governors of capital, province,
municipality, and district for the personnel management who are working at sub-national administration,
(December 27, 2017), art. 8, 9, 12, and 13.
383 _LAMCPMDK, 2008, art. 189.
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consultation, transparency, and with minimal disruption to the ongoing operation of the government
and relevant stakeholders.384

The council members may lose his or her membership as stated in Article 22 that “A
councilor shall lose his/her membership of the council if any of the following cases occur: his/her
loses qualifications and conditions to stand for the election of the council; his/her resigns from the
council by submitting a written letter of resignation to the chairperson of the council; his/her passes
away; his/her fails to attend the ordinary meeting of the council more than two (02) times
consecutively without prior authorization; his/her is dismissed from being a council member in
accordance with a law, procedure, internal rule or code of ethics of the council; his/her is convicted
by a court for a criminal or misdemeanor offence; his/her loses membership of his/her political party.
The Minister of the Ministry of Interior shall decide and announce the losing of membership in the
council in the above cases.” The replacement of the council member in this case is made in fourteen
days by the Ministry of Interior as stated in Article 23 that “When a councilor loses his/her
membership in the council, the candidate next in order to him/her on the same candidate list shall be
selected for replacement not later than fourteen (14) days by a Prakas of the Minister of the Ministry
of Interior.”

Commune Council (CC) member will lose his or her position based on the conditions such
as death, not able to work with confirmation by competent authority, written letter of resignation,
sentence to be in prison of criminal case, not respect the internal rule of the council, dissolution of
the whole council, and losing the membership from his or her political party.3® As stated in Article
16, “Commune and Sangkat council members shall lost one’s membership according to one of the
cases such as the commune and Sangkat council member, himself or herself, is death; he or she lost
the capacity to work based on the written letter of confirmation from competent authority; he or she
resigns from the commune and Sangkat council member by writing a letter of resignation; he or she

is sentenced in criminal or misdemeanor case to put in jail by the court; he or she is dismissed from

384 |pid. arts. 215 to 218.
35| AMC, 2001, art. 16.
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the commune and Sangkat council member because of having been committed against the internal
rule of the commune and Sangkat council based on the requirement stated in Article 84 of this law;
the whole commune and Sangkat council members were dissolved; he or she has lost a membership
from his or her political party. In case, there is a member of commune and Sangkat council lost his
or her membership, the next candidate in the candidate list shall be selected to replace him or her
without conducting reelection.” 3%

The declaration of losing and receiving the position as a member or as a head of CC or CS
chief is made in fourteen days by Prakas of the Ministry of Interior as stated in Article 37 that ...
Based on the above mentioned conditions, the losing and receiving position as the head of commune
and Sangkat council which is a position of commune and Sangkat chief shall be declared by Prakas
of Minister of the Ministry of Interior in fourteen (14) days.” 387

This part presents the vertical involvements. Next part will present horizontal involvements

to SNA.

2.4. Horizontal Involvements to Sub-National Administration

2.4.1. The Democratic Participation of Residents

The residents participated in any decision related to them in the democratic participation.
Therefore, the residents have to directly vote for the CC and to be consulted and informed. Residents
must elect the council that will serve the commune and local residents better. As stated in the Law
on Administrative Management of Commune and Sangkat (2001) Article 10, “Commune and
Sangkat councils shall be elected by people in their commune and Sangkat based on the procedure
defined by law on commune and Sangkat election.” 38

Moreover, the residents have to be consulted and informed. In the matter related to the
residents’ life, the council have to must consult with the local resident before making decision that

affects their lives. As stated in Article 63, “In the preparation process of development plan of the

386 |bid. art. 16.
387 |bid. art. 37.
388 |bid. art. 10.
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commune and Sangkat, commune and Sangkat council shall take some measure such as: ... report
about the result of the implementation of commune and Sangkat’s development plan to their
people....” And as stated in Article 70, “The annual report as stated in Article 69 of this law, after
approving by commune and Sangkat council shall: copy to Minister of the Ministry of Interior; keep
as public achieve; and copy and share to none governmental organization, the association, and the
public with the basic cost.” 3°

On the other hands, the residents can request for or initiate of issuing of bylaw, based on the
local needs, to the council. As stated in sub-decree 286 Article 15, “The initiation of the needs for
issuing bylaw based on the needs of the locality can be proposed by: ... One-tenth of representative
of family of the whole family within the council’s jurisdiction.” 3%

Moreover, the residents can request for amendment and cancelation of the council’s bylaw
if that bylaw is against the local needs and laws. As stated in sub-decree 286 Article 29, “The
council can make decision to amend or cancel any bylaw that already approved based on the
situation, problem, needs, or request from locality, and/or based on law, Royal Kram, sub-decree,
ministerial regulation (Prakas), or other relevant regulations that still valid, or based on the guideline
of ministries and institution of the royal government.”3%

According to the law on administrative management of the capital, provinces,
municipalities, districts and Khans (2008), the democratic development concept consists of the
consultation and participation from the people. As stated in Article 12, “Democratic development
includes: ... consultation and participation....”®% The consultation with people can be found in the

process of formulation and implementation of development plan. As stated in Article 38, “In the

389 |bid. arts. 63 and 70.
3% Sub-decree, N0.286 on the procedure for preparation, amendment to and appeal for a bylaw or local
ordinance (Deika) of the capital council, provincial council, municipality council, district council, and
Khan council, (November 18, 2014), art. 15.
31 Ibid. art. 29.
392 | AMCPMDK, 2008. art. 12.
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formulation and implementation of its development plan, the council shall consult with: the citizen
within its jurisdiction...”3%

The residents can make the request or complaint to the council to solve local conflict which
is a private conflict between citizens in the jurisdiction. As stated in Article 93, “When there is a
request or a complaint raised by citizens under its jurisdiction, the council shall appropriately
consider and address the request or complaint. ...”3%

2.4.2. The Relationship between the Council and the Board of Governors

The relationship between the council and the governor or chief is the decision maker and
implementer.

Board of Governors (BoG) must be accountable to the council 3% The BoG must provide
comments and advice to the council, report to the council, and implement the decision of the council.
The BoG supports the council in order to implement its affairs, authorities, and duties in according
the provisions of this Law.3% The BoG must make a decision or perform any activity approved by
the council. Any activity or decision of the BoG implemented without authorization or prior
approval by the council is invalid.®%

The council can submit a written letter of request to Minister of the Ministry of Interior to
terminate a position of governor or deputy governor prior to the end of his/her mandate in the
following cases such as loss of any of the required qualifications to be governor or deputy governor;
Incapability; Poor performance; Loss of health or loss of professional competence with certification

from a competent institution; Abandonment of his/her job; and Abuse of the code of professional

ethics.398

3% |bid. art. 38.

3% |bid. art. 93.

3% _Sub-decree No. 216. Sub-decree on Role, Function, and Work Relation between Provincial Council
and Board of Governors, between Municipality Council and Board of Governor, and between District
Council and Board of Governor, (December 14, 2009), art. 27.

-Sub-decree No. 215. Sub-decree on Role, Function, and Work Relation between Phnom Penh
Council and Board of Governors and between Khan’s Council and Board of Governor in Phnom Penh,
(December 14, 2009), art. 27.

3% _LAMCPMDK, 2008, art. 155 and 159.
397 1bid. art. 158.
39 |bid. art. 151 and 152.
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The council must monitor the activities and performance of governor and the BoG. For this
reason, the council may invite governor or the BoG and concerned person to clarify issues at the
council meeting.3® In case, there is important issue having impact on citizen, the council decides in
the meeting to do research, and gives order to the BoG to solve that case based on the research’s
result. The council monitors and takes action to solve illegal activities of the BoG based on legal
procedure. The Council also checks and approves the report made by the BoG in the council
meeting.*% The council meeting can be convened by the BoG, by one third of the council members,
and by the president of the council.

Moreover, the BoG must support the council to monitor all affairs, duties and resources
allocated to the council, and provide recommendation to the council on measures to implement the
affairs, duties and the management of the resources.*!

2.4.3. The Relationship between Capital and Provincial Administration and Line

Departments

The Capital and Provincial Administration (CPA) have no authority over the line
department when line departments are the local organs of the central government, under the
management of the authority of the sectoral ministries. In practice, before 2014, each line
department was responsible for the sectoral affairs of its respective ministry in CP level, and it
reported directly to its respective ministry without inform to CPA. For this reason, there were
problems of shirking responsibility and unclear roles, responsibilities, and responsibilities between
SNA and line departments and line offices. For example, when there was an act of illegal logging

found in the jurisdiction of a province, provincial administration had no authority, but the Forestry

399 pid. art. 157.

400 _Sub-decree No. 216. Sub-decree on Role, Function, and Work Relation between Provincial Council
and Board of Governors, between Municipality Council and Board of Governor, and between District
Council and Board of Governor, (December 14, 2009), art. 15.

-Sub-decree No. 215. Sub-decree on Role, Function, and Work Relation between Phnom Penh
Council and Board of Governors and between Khan’s Council and Board of Governor in Phnom Penh,
(December 14, 2009), art. 15.

4011 AMCPMDK, 2008, art. 156.
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Administration of the Ministry of Agriculture, Forestry and Fishery, and its local organs had the
authority on this matter. But, the illegal logging is not successfully reduced.

The government understood the importance of coordination and cooperation horizontally
among relevant stakeholders in order to successfully solve the problems at SNA level. That is the
reason why the horizontal involvements between SNA and line departments and relevant
stakeholders was established by sub-decree No. 156 on the establishment and functioning of the
unified commander of capital, provincial, municipal, district and khan administration which was
issued on March 31, 2014.4%2 This sub-decree was established to replace sub-decree 22 on the
establishment of the unified commander of provincial, city, district and Khan issued on May 09,
1994 which does not fit with the new organization structure and system.

Based on this sub-decree No. 156, the governor of CP and MDK is the president of the
unified commander. At CP level, the member of this unified commander consisted of provincial
military, police, line departments, ..., relevant stakeholders, including the governor of MDK. At
MDK level, the member consisted of district military, police, line offices, ..., relevant stakeholders,
including CS chief. The president has the power to lead all the members.4%3

2.4.4. Personnel Management Involvements

a) Management Power of Human Resources

In 2017, the royal government of Cambodia issued a sub-decree NO. 240 on delegation of
power to the board of governors of capital, province, municipality, and district for the personnel
management working at sub-national administration. This sub-decree clearly delegates the power of
management, appointment, and dismissal of SNA’s personnel to the BoG of CPMD, except the

personnel or civil servants of General Department of Custom and Excise, General Department of

402 Sub-decree No. 156 on Establishment and Functioning of Unified Commanding Committee at Capital,
Provincial, Municipal, District and Khan Administration [HS{figjjimunf)ut Samipifiniglisann:

UENMMAMAIFNUNEME 185 [7id [fUf 8AN], (March 31, 2014), art. 1,

403 |bid. arts. 4, 5, and 6.
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National Treasury, General Department of Tax, Public Enterprise, Public Institution, and other civil

servants under the control of other legal statutes. 404

b) Management of Human Resource at CPMDK

The management of personnel of Capital, Province, Municipality, District, and Khan
administration (CPMDK administration) must get approval from the council of CPMD on the
personnel planning; the appointment and dismissal of personnel whose position are deputy chief of
administration, head of division, or head of unit in equal rank of CPA level; the appointment and
dismissal of personnel whose position are deputy chief of administration, head of office, head of unit
in equal rank of MD administration level; and make decision on the personnel allowance. The bylaw
of personnel matter for the personnel management must be signed by the respective governor of
CPMD after getting the approval from CPMD’s council .#%°

Besides the position mentioned above, the BoGs of CPMD have to make decision to
manage, appoint, and dismiss the personnel of CPMDK without approval from the council of
CPMD. At CPA, the BoGs have to make decision on the appointment and dismissal of the personnel
whose position are deputy chief of division or deputy chief of unit in equal rank of CPA or the
position ranking below at CPA level. In addition, for Capital administration’s BoG has to make
decision on the management, appointment, and dismissal the personnel of Khan administration
whose position are deputy chief of administration or the position ranking below at Khan
administration. Moreover, at municipality and district administration (MD)’s BoGs have to make
decision on the management, appointment, and dismissal the personnel of MD administration whose
position are deputy head of office or deputy head of unit in equal rank of MD administration or the
position ranking below at MD administration level.*% CS administration has no personnel who is the

civil servant beside the CS’s clerk who is the Ministry of Interior’s personnel. Therefore, the CS

404 Sub-decree NO. 240 on delegation of power to the board of governors of capital, province,
municipality, and district for the personnel management working at sub-national administration,
(December 27, 2017), arts. 1 to 3.
405 |bid. arts. 5, 11, and 13.
406 |hid. arts. 6, and 12.
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administration power to manage, to appoint, and to dismiss CS’s clerk is not mentioned or
transferred yet.*0” However, in 2021, the Ministry of Interior (Mol) issued the decision on the
procedure for allowing commune administration to hire contract staff, officially called commune and
Sangkat administrative assistant which referred to none civil servant staff. Commune and Sangkat
administrations decide on hiring and on using commune budget for paying this staff.*%
¢) Management of Human resource at line department

The CP governor, with the approval from the BoG, must make request to the line
department’s minister on the appointment and dismissal of the director of line department or head of
sectoral unit in equal rank for those who are working at CP level. The delegation of the power to the
BoG of CPA on the appointment and dismissal the personnel of line department, unit, and office of
sectoral ministries working at CPMDK level whose position are deputy director of line department or
deputy head of line unit in equal rank and the position below based on the request from director of
line department or line unit. The bylaw of personnel management, appointment, and dismissal of
deputy director of line department or deputy head of line unit in equal rank and the position below
has to be signed by the respective governor of CPMD after getting the approval from the respective
the BoG of CPMD.4%°

Table of Personnel Ranking, the appointment, and Dismissal at CP, MDK and CS.

Personnel Ranking at . —
No. Capital and Provincial level The appointment, and dismissal.
1 | Governor By Royal Decree (the king) (LAMCPMDK, art 141)
2 | Deputy Governor By Sub-decree (Prime Minister)
3 | Chief of Administration By Prakas Mol (Minister, Mol)
4 | Deputy Chief of Administration . . .
5 | Director of Division/Head of Unit By Bylaw or local ordinance (Deika of CP Council)
6 Deputy Director of Division/
Deputy Head of Unit . .
7 [ Head of Office By Bylaw or local ordinance (Deika of CP Governor)
8 | Deputy Head of Office

407 Ministry of Civil Service, guideline No. 789 on the principle and procedure of personnel management
of sub-national administration, (February 22, 2018), 2.
408 Ministry of Interior, circulation (Sarachor Nenom) No. 055 on procedure of recruiting staff as none
civil servant of commune and Sangkat, (December 24, 2020).
409 Sub-decree NO. 240 on delegation of power to the board of governors of capital, province,
municipality, and district for the personnel management who are working at sub-national administration,
(December 27, 2017), arts. 8, 9, 12, and 13.
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| 9 | Staff of Office

Personnel Ranking at . _—
No. Municipality and District level The appointment, and dismissal.
1 | Governor 183'/1§ub—decree (Prime Minister) (LAMCPMDK, art
2 | Deputy Governor -
3 Chief of Administration By Prakas Mol (Minister of Mol)
4 | Deputy Chief of Administration . . .
5 | Head of Office/Head of Unit By Bylaw or local ordinance (Deika) (MD Council)
5 Deputy Head of Office/ Deputy
Head of Unit By Bylaw or local ordinance (Deika) (MD Governor)
7 | Staff of Office
Personnel Ranking at . -
No. Khan level The appointment, and dismissal.
By Sub-decree (Prime Minister) (LAMCPMDK, art
1 | Governor 141)
2 | Deputy Governor -
3 T Chief of Administration By Prakas Mol (Minister of Mol)
4 | Deputy Chief of Administration
5 | Head of Office/Head of Unit . . .
. Deputy Head of Office/ Deputy gyé\/Be¥L%vr\gor local ordinance (Deika) (Capital
Head of Unit
7 | Staff of Office
Personnel Ranking at
No. | Line Department, Line Office The appointment, and dismissal.
or Unit at CPMDK level
1 | Director/Head at CPA By Prakas Sectoral Minister with CP Governor’s
request
5 Deputy Director/Head of Unit
at CPA
3 | Head of Office at CPA
4 | Deputy Head of Office at CPA . _—
5 | Staff of Office at CPA Eg/ aBXrls\é\I/lt(,I?iLkaLg:tCP Governor) with line
6 | Head of Office at MDK level p d
7 Deputy Head of Office at MDK
level
8 | Staff of Office at MDK level
Note: There were no more head, deputy head and staff of line office at MDK since 2020
ecause the line office were changed by integrated into MDK administration structure.
Personnel Ranking at . _—
No. CS level The appointment, and dismissal.
1 | Clerk By Prakas Mol (Minister of Mol)

These tables do not include contract staff and advisor.
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Outline of SNA Management in Cambodia (2020)
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2.5. Conclusion

This chapter analyzed the centralized character the current legal system of local
administration in Cambodia. Based on the examination, the research’s finding are as follows.

This chapter found that there is a strong centralized government system. The structure of
SNA is not a unified administration as stated in the Organic Law 2008 yet. Moreover, almost all of
the affairs belong to the central government, especially the sectoral ministries and Mol itself. The
central government’s affairs can be transferred by assignment and delegation. However, the affair
transferred is slow and in little progress. The central government supervises over SNA.

In practice, there is inconsistency of the sectoral law with the Organic Laws (2001 and
2008) and decentralization reform. Ministries have no willingness to transfer their affairs and
resources to SNA, but provide the arbitrary and inconsistent orders for local administration. Local
administration has been confused by these orders. Besides, as a centralization government before
decentralization reform, almost all of the local affairs are originally belong to the central
government. Although, SNA is considered as both the public legal entities and the national agents,
SNA tends to be more central agents rather than that of the public legal entities. Moreover,
Cambodia’s centralized laws provide strong power to central government through SNA’s personnel
appointment, dissolution of the elected council, correction and giving approval over local matters.

This study found that there is the existence of a strong centralized government trying to
introduce decentralization reform in order to keep up with the social and economic growth, and to
respond to the local needs. One of the elements that reflected strong centralized government
supervision was the power to appoint governors and local staff.

In Cambodia, an election system by residents was established at the commune level in 2002.
Therefore, the relationship between horizontal public involvements in the commune and vertical
involvements by the Minister of Interior is questionable. How can Cambodia move from its current
condition towards local autonomy system in the future? What are the legal issues and the current
stage of Cambodia local system? In order to find the theoretical issues, it would be useful to discuss

the legal concepts or theories and legal systems in other countries. Therefore, referring to a long time
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experience of Japan’s local autonomy system, chapter 111 will analyze the historical development and
the current situation of local autonomy system in Japan in order to consider what are the legal issues

in Cambodia and what are the possible lessons learned from Japan’s decentralization reform.
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Chapter 111: The Experiences of Local Autonomy and Decentralization Reform in Japan

The previous chapter of this study specifically presented the current characteristic of local
administration system in Cambodia including the central and local administration organs. This
chapter presents the Japanese experiences of local autonomy and decentralization reform.

The purpose of this chapter is to analyze the characteristics of local autonomy system and to
present Japan’s experience of success and failure in the local autonomy and decentralization reform
through the historical development in the Meiji era, the Constitutional change era, and the
decentralization reform era by focusing on the legal systems, theories, and cases.

The issues of the local autonomy (consisting of autonomy of entity and autonomy of
residents), and the issues of legal personality or legal entity of “local public entity”, the affairs
allocation, the rules of central-local involvements, and the conflict resolution system will be raised
for further discussion in the following chapter (chapter V).

In this chapter, two main contents are discussed. First, it is continuity and disconnection
before and after the war. Second, it is the characteristic of decentralization reform in the 1990s
including the 1999 amendment of the Local Autonomy Law.

This chapter will help to provide the ground floor to answer the research question of
synchronic issues in globalization era; what are the possible lessons from Japan’s decentralization
reform in the following chapter.

3.1 Historical Development of Local Autonomy Law (Legal System) in Japan

It is important to understand the past history in order to better understand the present. Of
course, there is no society ending the links with its own past history. There is no exception for Japan.
The process and the links between past and present must be studied to fully understand the present as
well as to predict more accurately the future. When change was introduced in the past, like all other

social orders, Japan also reflects the elements of continuity with change.*

410 John Owen Haley, Authority Without Power: Law and the Japanese Paradox, (Oxford: Oxford
University Press, 1991), 17-18.
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Before the Meiji Restoration

The beginning of the Meiji era (1868) is the end of the Tokugawa shogunate (1615-1868).41*
For about 250 years, the Tokugawa Shogunate era of not open up the country to the outside world
resulted in a positive and a negative point. A positive point was the enjoyment of a peaceful period
and a huge development of culture, education, commerce and industry. A negative point was that Japan
was in a slow progress in terms of global development of economy and technology.*?

The Meiji Restoration 1868

In 1868, the Meiji Restoration started the reform by transferring the Tokugawa’s political
authority to the Emperor to guarantee a centralized government power and a continuance of national
independence under the new government priority. Tokugawa’s territory was divided into prefectures
(Fu and Ken) as administrative district of the central government with appointed governors. In 1871,
the new government abolished the fiefs (Han) and established prefectures (Ken) which were governed
by the central government’s appointed officials for implementing the affairs of local administrations.
The central government requested the former warlords or as the governors to stay in Tokyo, leaving
their power and their former territory. This reform was not a peaceful one and was in a military
conflicts which were instigated by rebellions by former ruling class. In 1877, the last and largest of
the rebellions had come to an end in the Seiman War.*'® However, in Japan, the civil war was small
during the transition from Edo era to Meiji era, because Yoshinobu Tokugawa surrendered
immediately. So, there was stability in Japan.

The village system in the feudal period continued to survive. The villagers collectively owned
an asset such as forest. The village community became the owner. Village head (Nanushi), some of

the officials were elected by villagers while some inherited their position, represented the village

41 Takii Kazuhiro, Ito Hirobumi, Japan’s First Prime Minister and Father of the Meiji Constitution,
translated by Takechi Manabu and Edited by Patricia Murray, International Research Center for Japanese
Studies, Kyoto, (Routledge, 2010), 6.
412 Akio Kamiko, Historical Development of Japanese Local Governance: The Start of Modern Local
Government (1868-1880), Volume 1, Council of Local Authorities for International Relations (CLAIR),
Institute for Comparative Studies in Local Governance (COSLOG), and National Graduate Institute for
Policy Studies (GRIPS), 2010, 1.
413 |bid. at 1 and 2.
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formally after approval of the fief (Han) government. There were three kinds of village officials which
varied by area, such as Nanushi (or Shoya), Kumigashira (or Toshiyori or Wakibyakushou), and
Hyakushodai. Nanushi (as village head) was the top executive post and represented the village to
outsider, working at the lowest administrative level, thus creating the connection to the ruling
establishment. Kumigashira was a deputy of Nanushi, represented people in the village. Hyakushoudai
had no official duties but representing the villager and oversee other village officials. Kumigashira
(deputy head of village) and Hyakushoudai were usually elected by the villagers. 44

In the Meiji period, Japan copied the law and culture of Western or European country, and
also adapted with the previous legal system. The “reception” of foreign laws in the Meiji era was
brought voluntarily by the Japan government, but in the Occupation era, the “reception” of foreign
laws was brought by force after Japan was defeated in war .41

This part presents the historical development of Local Autonomy Law (legal system) of local
system in Japan since Meiji era to present.

3.1.1.  Local Administration System in Meiji era (1878-1945)

In 1878, there was the establishment of the Counties, Cities, Towns and Villages
Organization Law (Gunku Chouson Henseihou). The same time, the Prefecture Assembly Law
(Fukenkai Kisoku) was enacted. Also, the Local Tax Law (Chihouzei Kisoku) was a passed. These
were called the three new laws (San-Shin-Pou) enacted which related to local administration system
in Meiji era. There was also the establishment of the Ministry of Interior. In 1880, Municipal
Assembly Law (Kuchouson-kai Hou) was also introduced and was considered as the same
generation as the three new laws. As a result, municipal assemblies were created. 416 At this time,
there was no Diet and no Constitution yet. These “Laws” were called such but with different

character from laws enacted later and received the Diet’s approval.

414 1bid. at 2.

415 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [ &3], 1999), 13.
416 Akio Kamiko, Historical Development of Japanese Local Governance: The Start of Modern Local
Government (1868-1880), Volume 1, 2010, 7, 9 and 11.
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The Counties, Cities, Towns and Villages Organization Law (Gunku Chouson Henseihou)
was introduced instead of the system of district (Ku), which was stated in the Family Registration
Law, because the districts had different boundaries from the traditional counties, towns and villages
as local administration units. 4/

The Counties, Cities, Towns and Villages Organization Law (Gun-Ku-Chou-Son
Henseihou) was established under the prefecture (Fu and Ken). County (Gun) had a chief executive
and a local assembly or council*® after introducing the Counties Law (Gunsei) in 1880. So, county
was assumed to have affairs as autonomous body. City (Ku) was similar to city (Shi) in the latter
period, but the different of the city (Ku) was that there were towns and villages within its
boundaries. City (Ku) had a chief of executive (Kuchou) publicly elected and then appointed by the
prefecture governor. The City (Ku) decided on how to elect according to the government order of
1874. Towns (Chou) and villages (Son) consisted of a chief executive (Kochou) without stipulated
procedure of selection. The chief executive of towns and villages were stipulated by given dual roles
as the head of an autonomous body and as the head of a local office of the central government to
implement the delegated affairs.4°

In 1878, based on the Prefectural Assembly Law (Fukenkai Kisoku), prefectural council
were given the authority to make decision on budget through local taxes and on method of collecting
local taxes. But the drafts for decision were made and proposed by the governor, then the council
made decisions, and these decisions needed the governor’s approval before actual implementation.42

Member of a prefectural council was eligible to a male person aged 25 years old or more,
who had lived in the prefecture for three years or more, whose family register had been recorded in
the prefecture, and who had paid more than a certain amount of tax. VVoters were those who had at

least 20 years old whose family was recorded in the county or the city, and who had paid more tax.

417 |bid. at 9.
418 The word local assembly and local council is used interchangeably.
419 Akio Kamiko, Historical Development of Japanese Local Governance: The Start of Modern Local
Government (1868-1880), Volume 1, 2010, at 10.
420 |bid. at 10.
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A county or a city was a constituency. The council members in each constituency were based on the
population size and should not be more than 5 members. They had a four-year term, and half of them
were elected every two years. The council plenary session was conducted once a year in March.
There were the possibilities of extraordinary sessions. The chairman and vice chairman of the
council were elected from among the council members. The governor approved on the election result
and then reported to the Minister of Interior. The council members had no salary, but had travel and
per diem allowances. Governor had the power to suspend the discussion of the council that harm to
the national security and the laws and orders, and then report to the Ministry of Interior. If so, the
council could be dissolved by Minister of Interior.*?

In 1880, the Municipal Assembly Law (Kuchouson-kai Hou) was given the authority to
make decision on public affairs in municipalities, on expenditures and the collection of money. The
municipal assemblies formulated and decided their own affairs. But, these decisions had to get
approval from the prefectural governor. The chief of a city (Kuchou), and chief of a town or village
(Kochou) implemented their council’s decision respectively. But, the chief (Kuchou and Kochou)
could suspend implementation of inappropriate decisions and asked for instruction from the
governor. The chief of a county (Gunchou) or chief of a city (Kuchou) could halt or suspend the
municipal council proceeding and asked for instruction from the governor, if any illegality were
found. The prefectural governor could halt the municipal council proceeding or dissolve it. Then, the
governor conducted the reelection of the council if the council was dissolved. 4%

In 1884, the central government modified the law for giving itself more supervisory
authority over local assemblies. A municipal council were responsible for tackling its affairs by its
own revenue. The election of the municipal council was conducted by voting from a man who had at
least 20 years old whose family was recorded in the municipality, and who had paid tax. There were
three requirements to be a candidate of municipal council such as a man had at least 25 years old

with a family recorded in the municipality, and a man had paid tax (Land Ownership Tax). The chief

421 |bid. at 10.
422 |bid. at 11, 12 and 15.
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of cities and municipalities (towns and villages) chaired their assemblies respectively, drafted
resolution and should convene their council respectively. The prefectural governor decided on
matters that used to decide by the municipal council such as the term of the plenary session, the term
of the council, the re-election, and the number of councilors. The chief of municipality and city had
the power to suspend the council proceeding when illegality or harm to public order were found.*?®
The prefectural governor appointed the chiefs of municipality and city. However, the residents
elected a number of candidates for being picked up as chief by the governor.*?*

Japan’s local system was a two-tiered system that there were prefectures and counties, and
municipalities (City, Town and Village).

a) The Constitution

The Constitution of the Empire of Japan (Dai Nippon Teikoku Kenpo), the so-called Meiji
Constitution, was promulgated on February 11, 1889.42% The Meiji Constitution came into effect on
November 29, 1890 when the first session of the Imperial Diet session was opened.*?

The root of the Meiji Constitution was the 1850 Prussian Constitution, which was derived
from the 1831 Belgian constitution that this constitution, for the first time, combined the
monarchical principles with the Declaration of Rights of Man and the French idea of the 1789
declaration of Human Rights. This root made the Meiji Constitution consist of the fundamental
human and civil rights, the principle of the separation of powers, and along with the administrative
litigation court.*?’

There were at least two main issues for Japanese government to westernize the Japanese
laws and to create the Meiji’s Constitution such as incompetent Japanese court system which was
not recognized by European countries, and the so-called “unequal treaties”. With the purpose that

Japanese court system had to be competent and recognized with the necessary standard of European

423 1bid. at 12, 15 and 16.

424 |bid. at 16.

425 Takii Kazuhiro, Ito Hirobumi, Japan'’s First Prime Minister and Father of the Meiji Constitution, 61.
426 |bid. at 81.

427 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [ £3H1\], 1999), 31.
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countries, and that for revising the so-called “unequal treaties”, the Foreign Affairs Ministry
sponsored the drafting of the Meiji’s Constitution for which Prince Hirobumi Itoh was responsible.
Also, Professors of government universities were sent abroad to study and absorb the European
science. Prince Itoh spent the long period of his stay in Germany with the interest in choosing the
Prussian constitution as a model for drafting the Meiji constitution. The Meiji Constitution was
promulgated in 1889. Some years later, Japan had fulfilled the expected mission.*?

As stressed by Takii Kazuhiro, there were three core principles that guided Ito Hirobumi
(the grand design in building a constitutional State) : civilization, the Constitutional State, and the
popular government.*??

Moreover, Ito Hirobumi and his colleagues had been convinced that their country’s
modernization should be a gradual process (the principle of gradualism), adapted to its own
conditions, culture, and history. 4 Ito Hinobumi explained the difference of the Meiji Constitution
from other countries was the monarchical sovereignty stated in chapter | that suited with Japan national
polity. 3* The Meiji Constitution chapter I, Article 10 stated about the organization of the administration
that ““The Emperor determines the organization of the different branches of the administration, and
salaries of all civil and military officers, and appoints and dismisses the same. ...”432

The German method of setting up administrative agencies by government ordinances was
found and applied in the Meiji Constitution. This theory was that the organizational laws were to
create solely the organization of the government, but not to state about the relationship between the
government and the people.*3

The Emperor was the highest organ of central government who had the law-making power,
who made the imperial ordinances for the organization of the administrative agencies and civil

service, and who made the imperial ordinances for maintaining public safety and order, and for the

428 |bid. at 14.

429 Takii Kazuhiro, Ito Hirobumi, Japan'’s First Prime Minister and Father of the Meiji Constitution, 5.
430 |bid. at 37.

431 |bid. at 62.

432 The Meiji Constitution of Japan, 1889, Chapter 1, art. 10.

433 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [E &5t 1\], 1999), 19-20.
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happiness of the subjects or people. Unless stated in the statutes, Japanese subjects could not be
arrested, confined, investigated or punished.*** The Meiji Constitution provided in Article 23 that
“Unless provided in a statute, a Japanese subject shall not be arrested, confined, investigated or
punished.” 4%

Moreover, Japan was familiar with the theory of Otto Mayer which was in three folds. First,
the legal norm creating force of the statute that the highest form of State’s will expressed by statutes
or Gesetz. Second, the statutes or Gesetz is the strongest State’s will. The statutes or Gesetz can be
abolished by another statutes or Gesetz. Finally, the statutes or Gesetz is the important foundation for
the Judiciary activity. 43

b) The Local System

Japan’s local system was stated in the Constitution of Meiji’s Era that the local system was
formed and ruled by central government officials under the Emperor System.*3’There were two laws,
the City System and Prefectural System, passed based on the research made in several Western
countries on local system. In 1888, the City Law and the Town and Village Law were promulgated.
The prefectural and county system were under the government consideration and delayed until after
the promulgation of the Constitution (1889) that the laws were promulgated in 1890. The process of
introducing the prefectural system was made prefecture by prefecture gradually spending a long
time.*® The county system was abolished in 1923 because of the weak financial basis resulted from

not giving county the power to impose taxes, but allotments to towns and villages within a county.*3

434 1bid. at 55.

435 |bid. at 18.

438 |bid. at 45-46.

47 This suggestion was from the lecture by Prof. INABA Kazumasa. | studied some Japanese books such

as [GIETA I B E ], HFRIBAOA BRI (BREE. 1976 F) \ KAE—MHERH

AOHAEER] GERAFHIRS . 1990 &) with his help when | participated in his schooling,
(March 2019).
438 Akio Kamiko, Historical Development of Japanese Local Governance: Implementation of the City
Law and Town and Village Law (1881-1908), Volume 2, Council of Local Authorities for International
Relations (CLAIR), Institute for Comparative Studies in Local Governance (COSLOG), and National
Graduate Institute for Policy Studies (GRIPS), 2011, 1.
439 |bid. at 30.
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There were two-tiered local system consisted of prefecture and country, and city and
municipality (town and village). After 1923, after abolishment of the county system, there were only
prefecture, and city and municipality (town and village).

In Meiji era, chapter 6 (Article 115 and below) of the City System (Shi-sei) in 1888
stipulated “supervision of city administration”, with the prefectural governor first and the Minister of
Interior second. With regard to towns and villages, the supervision was given to the county governor
of the region first, the prefectural governor second, and the Minister of Interior third.**° Minister of
Interior was also given the power to dissolve the municipal council. The Minister of Interior and the
Minister of Finance had the power of giving approval on matters such as the disposal of valuable
asset, the new borrowings, the introduction of a special tax and the imposition of additional taxes by
more than a set percentage onto national taxes.**

The local public entity’s bylaw needed permission from their higher authorities such as
permission or approval from the respective prefectural governor or the central government.**? The
governor of the prefecture had been the officials of central ministry in Meiji era, because the
governors were appointed by central government. This is a so-called “administrative tutelage”
system.*43 Prefectural governors could reprimand city mayors, deputy city mayors, council members,
committee members, the head of ward and city employees. Prefectural and county governors could
reprimand town and village mayors, deputy mayors, the head of ward, and town and village
employees. Mayors had a dual status as the head of the municipality and the agent of the central
government organ dealing with the affairs called “agency delegated affairs™. 444

In Meiji era, the delegated affairs system was established based on the German model where

a part of the central government administrative affairs was delegated to local public entity especially

440 City System and Town and Village System Law, 1888, (Shisei Chosonsei) (1888 No. 1), Chapter 7,
art. 119 and below.

41 Akio Kamiko, Historical Development of Japanese Local Governance: Implementation of the City
Law and Town and Village Law (1881-1908), Volume 2, 2011, 13.

442 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [E &3t 1V], 1999), 69.

443 |bid. at 69-70.
44 Akio Kamiko, Historical Development of Japanese Local Governance: Implementation of the City
Law and Town and Village Law (1881-1908), Volume 2, 2011, 13 and 14.
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to the executive agency (governor of a prefecture, mayor of a municipality, etc.) to handle duties of
central government, with the instruction and supervision of relevant ministers, by utilizing the local
public entity resources.*4

During 1909 to 1929, as a result of economic change and the urbanization advancement,
there was an increase in the duties of local public entities. Those duties were the provision of the
water supply and sewerage system, elementary schools and junior high schools, afforestation and
flood control work, and public health work. As a result of the development of party politics, when
the cabinet changed, the prefectural governors were changed at a significant number of cases. In
1926, there was the introducing of a Popular Election System (universal adult male suffrage) and the
expansion of local autonomy rights in the amendment of the Laws for the prefectural system and for
the city, town and village system.**6 As a result, the appointment of the mayor of a city, town or
village was made based on the election by the council of the municipality concerned. There was no
longer required official approval from the prefectural governor or the Minister of Interior. Also,
there was no longer required permission to change the location of the city hall, and to establish a
city, town or village association. 44

In 1911, the City, Town and Village System was under the full- scale revision. Two Laws
were enacted, the city system and the towns and villages system. The main changes were that the
members of the assemblies were all to be elected for a four-year term instead of half of the members
being elected every 3 years out of the six-year term. The number of council members were increased
based on the size of the population.**® The city council, previously acted as the executive organ of
the city, was revived as the organ to make resolution, and all executive power was vested only in the

chief of the city (=mayor).44°

45 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 53.
446 Hiroshi Ikawa, Historical Development of Japanese Local Governance: The Development of the
Prewar Local Autonomy System (1909-1929), Volume 3, Council of Local Authorities for International
Relations (CLAIR), Institute for Comparative Studies in Local Governance (COSLOG), and National
Graduate Institute for Policy Studies (GRIPS), 2010, 2 and 20.
47 Ibid. at 20.
448 |bid. at 16.
449 |bid. at 19.
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These two systems were revised in 1921, 1926, and 1929 with an aim of strengthening the
right of local autonomy and reducing the items needed for getting approval or permission from the
prefectural governor. The prefectural system was revived in 1914, 1922, 1926, and 1929 with an aim
of strengthening the power of local assemblies and conferring on prefecture the right to enact
bylaws. In 1923, the county system (Gun) was abolished. The Chief of the counties and the county
offices status were reduced to a local organs of the central government. In 1926, the county offices
were abolished marking as a complete reform based on the Imperial edict of June 1926.4%° The
reasons were that the county had no visible affairs. It had a short history, and people had a weak
awareness of their autonomy and independence. The abolition of the counties contributed to the
development of the towns and villages.*>*

In 1926, the Kenseikai Cabinet carried out the reform of the implementation of Popular
Elections. In 1929, the Seiyukai Cabinet carried out the decentralization reform with the expansion
of the local autonomy. There were some main points of the reform such as the authority to enact
bylaws and ordinances were given in the same way to both prefecture and municipality; there was
the abolishment the right of the Minister of Interior to reduce prefectural budgets; there was a
reduction of the items that required the permission from the Minister of Interior. Moreover, the
rights of local council were strengthened such as the local council members had the right to submit
bills (with the exception of bills on budgetary matters); there was the expansion on the scope of the
submission of written opinion on matters of public interest; the restrictions were put on the rights of
prefectural governors and municipal mayors to execute draft bills; and there was the abolishment of
the right of prefectural governor to discontinue prefectural council. 452

From 1930 to 1945, there was the rise of militarism. There were a few assassinations
including two attempts of coup d’ Etats. In November 1930, Prime Minister Hamaguchi, from the

Minseito Party, who won a sweeping victory in the general election of February 1930, was

450 |pid. at 3.
451 |pid. at 21.
452 |bid. at 22 and 23.
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assassinated. In 1931, the Japanese army planned the two attempts of coup d” Etats which were
ended in failure. In February 1932, the former Minister of Finance, Inoue Junnosuke, was
assassinated. In May 15, 1932, the Prime Minister, Inukai, was assassinated by both the officers
from the Imperial Japanese Navy and aided by army cadets. The party politics in Japan was signaled
coming to an end. As a result, the Prime Ministers, who headed the two following cabinets, were
from the naval backgrounds. In February 26, 1936, there was an assassination by a group of 1400
young Army officers, killing Minister of the Imperial Household, Saito Makoto, who was the former
Prime Minister, and killing Minister of Finance, Takahashi Korekiyo. The reason of the
assassination was because of his rejection of the military budget demands and he was being hated by
the army. From that moment on, the reform was made that the army and navy serving officers were
nominated as the Minister of Army and Minister of Navy. Therefore, there was a stronger influences
of military on cabinet and national decision-making.*>3

World War 1l began in 1939. Japan army invaded the French Indochina’s Northern part.
After the nomination of Prime Minister Tojo Hideki in October 1941, the relationship with America
became worse and war broke out in December 8 of the same year, making the start of the Pacific
War. In May 1945, Japan accepted the Potsdam Declaration. The Pacific War came to an end. Local
autonomy system under the wartime were performed in the context of giving absolute priority to the
pursuit of the war. Prefectures and municipalities were considered as organs of the central
government, with the great duties to implement the great amount of the imperial ordinances enacted
during war time. 44

Local public entity in Japan were already regarded as a type of public corporation in the
Meiji era, but the nature of their affairs was limited. Local public entity was able to handle with

affairs such as water supply and facility management, but police were only handled by central

453 Hiroshi Ikawa, Historical Development of Japanese Local Governance: Local Autonomy in the Period
of Economic Depression and in Wartime (1930-1945), Volume 4, Council of Local Authorities for
International Relations (CLAIR), Institute for Comparative Studies in Local Governance (COSLOG), and
National Graduate Institute for Policy Studies (GRIPS), 2011, 5 and 6.
54 1bid. at 5 and 6.
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administration. As a case of police, in the case of affairs belonging to the exercising public authority
type of affairs, those type of affairs could not be placed to the affairs of local public entity.

The Ministry of Interior had controlled both police and local public entities, and other
matters. The local public entity’s relationship needed the care and the approval or permission of
central government.**> During the Meiji era, the central government had power over the local public
entities by appointing governors and mayors. Local public entities were the agents of the central
government for executing administrative duties.*6

Since the introduction of the modern local autonomy system in 1888, the number of
prefecture are 47 which has remained the same, but there was the merger of 70,000 cities, towns, and
villages into 15,000 entities in 1889 during the Great Meiji Consolidation. Next, from 1953 to 1961,
there is the second wave of merger based on the Law for Promoting Municipal Merger. There were
around two-thirds of 10,000 entities had been decreased during the Great Showa Consolidation.
From 1999 to 2016, during the Great Heisei Consolidation, the number of municipalities had
decreased from 3229 to 1718. The reasons of the municipalities merger in Japan were to adjust to the
expended administrative authority and the progress of decentralization, and to receive the
administrative and financial capacities necessary to deal with the updated problems that were
brought about by the social and economic development.*7

The end of the Meiji era was the beginning of the of the Occupation force or the
Constitutional change era. Meiji era legal system was influenced by German legal system, so that
Japan was in the group of “written” law countries. But, American legal system was a common law
countries or “precedent” which legal culture was in a group of “unwritten” law countries. The

following part will discuss the changes of local system under the Constitutional change era.

455 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [E &2 V], 1999), 19-21.
456 Satoshi Shimizutani, Local Government in Japan: New Directions in Governance toward Citizen’s
Autonomy, (Asia Pacific Review, Vol. 17, No.2, 2010), 99.
47 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 3-4.
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3.1.2.  Constitutional Change and the Local Autonomy Law (1945-1990s)

On the 14 August, 1945, the imperial message of ending the war was broadcast nationwide
with last message urging Japanese people “to bear the unbearable” implying as “just weathering the
typhoon that will blow over sooner or later”. 458 After this moment, there were several changes of the
national and local systems.

In 1946, there was the establishment of the new Japan’s Constitution by the Occupation
force’s influence. The new Constitution took effect in 1947. The Constitution gives Local Autonomy
a very import value to bring about democracy. Also, it places local public entities within the central
government structure. Japan’s local autonomy was stated in the Constitution in chapter 8 in which
there were 4 Articles guaranteeing local autonomy and stating about its basic nature.*® Articles 92 to
95 stated about the basic principle of local autonomy, the establishment of the local legislative
council including the direct election of the legislators, the executors and the head of agencies.

In 1947, the Local Autonomy Law was adopted along with various laws relating to local
autonomy and in accordance with the principle of local autonomy stated in Article 92 of the
Constitution. Local Autonomy Law stated about the basic matters of the local public entities’
operation and organization such as their agencies, residents, types, powers, legislations, financial
affairs, the relationship between the central and local public entities and between the local public
entities themselves. Other laws concerning with the local autonomy were passed such as the Local
Finance Law, the Local Tax Law, the Local Public Service Law, and the Public Offices Election
Law. 460

The Ministry of Interior, which had controlled both police and local entities, was dissolved.

The Ministry of Justice was abolished, which was the end the central government control of the

458 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [ £3H1\], 1999), 14.
49 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 1.
460 1hid. at 2.
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Judiciary. Labor Ministry was created along with internal or domestic agencies to take over the
works devolved.46!
a) The Principle of Local Autonomy and Changes of the Constitution

The Principle of Local Autonomy

There is a principle of local autonomy codified in the Constitution 1947. The Constitution
of Japan, Article 92 codified that “Regulations concerning organization and operations of local
public entities shall be fixed by law in accordance with the principle of local autonomy.” The
principle of local autonomy consists of two autonomies, both the autonomy of residents and the
autonomy of entity.

The principle of local autonomy, stated in the Constitution in Article 92, is a general
statement that can be interpreted in term of two established ideas such as the residential autonomy
(or autonomy of residents) and organizational autonomy (or autonomy of entities). The former,
which is the concept originated in the UK, refers to the notion of local resident participation in local
public entities decision that affect their lives which is the democratic elements of local autonomy.
The latter, which is the concept developed in continental Europe, refers to the notion of local public
entity possessing an independence of central government which is the liberal elements of local
autonomy.*62

The concept of autonomy of residents and entity has been discussed and consisted in the
principle of local autonomy stated in the Constitution. The autonomy of entity is the norm that the
local public entity has independent legal personality. Local public entity is guaranteed as a corporate
entity independence from the central government. As a result of an independence from each other,
the disputes or conflicts between the central government and the local public entity inevitably arise.
Then, the conflict resolution systems are needed in different form depend on social conditions in

each society. It is a significant problem of theory and practice of Local Autonomy Law.

461 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [ £3H1(\], 1999), 19.
462 Satoshi Shimizutani, Local Government in Japan: New Directions in Governance toward Citizen’s
Autonomy, 103-104.
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The autonomy of residents refers to the rights of the residents to directly elect the chief
executive officers of all local public entities, and the members of their assemblies. This right is
protected by the Constitution. The national Diet (legislative branch) cannot amend the Local
Autonomy Law so that the Governor will be appointed by the central government. This amendment
is unconstitutional.

The Reverse Course

During the Occupation period, the Occupation force established the independent regulatory
bodies of the central government called the commission. After the end of the Occupation, there was
a reverse course. The commissions introduced during the Occupation period were disappeared one
by one. The reason was that those commissions were seen rivals or resented by bureaucrats.*63

Given this reverse course, although, General MacArthur decentralized the Japanese police
system from central control into city, town, and village police units, the police system was half-way
recentralized up to the prefecture level with the reason of economy and efficiency. The Value Added
Tax Law belonging to the Shoup Tax System, which was the recommendation of Columbia
University Professor Dr. Shoup, was first delayed with no time limit and finally deleted.*%*

b) The Changes and the Continuity of Local Public Entity System

The Changes of Local Public Entity System

Compared to the previous administrative system, the Americanized post-war local
autonomy system was a different one. There were changes as the following. First, the bylaw made
by local public entities needed only report to for filling at the Local Government Board (upgraded to
the Local Government Ministry). It is not required to get permission from the higher authorities and
the central government. The Board can possibly give advice and recommendations. 46

Second, local public entity’s relationship, which were previously needed the care and

approval of central government on almost all important decisions, were changed entirely by a new

463 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [E &5t 1\], 1999), 89 and 94.
464 1bid. at 14-15.
485 1hid. at 70.
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Law of Local Autonomy. The previous relationship of centralized supervision was imitated the
Napoleonic system “administrative tutelage” practiced in France and in the European continent
where the local entities were required the central government’s permission or approval on almost all
important decisions.*% It takes time for local public entity to realize “local autonomy” as stated in
chapter VIII of the new Constitution. Moreover, the central vs local public entity relationship was
provided for the first time in the new Constitution.*5”

Third, the governor of the prefecture had been the officials of central ministry in Meiji era.
However, the governor of the prefecture has been elected by residents after 1947 Act. This means
that the prefecture became a prefect of local public entity after constitutional change. This is a big
difference from before the War. Before the War, there were two laws, the City System and
Prefectural System, but these laws were unified into a comprehensive law called the Local
Autonomy Law.

The Continuity of Local Public Entity System

Two types of affairs that existed in the Meiji era remained after the war. For example, the
Local Autonomy Act of 1947 inherited the prewar concept of affair (Article 2). Even after the War,
there was the delegated affair (Kikan-inin-jimu [=Local agency delegated affairs] [Kikan (local
agnency)-inin (delegated)-jimu (affairs)]) in which “executive department” of local public entities
performed central affairs. There was also "supervision™ (chapter 10 of the 1947 Act) on local public
entities. This is an example of the continuous legal system of the old Meiji era even after the
Constitution changed.

In the post-War legal system, local public entities are independent of the central government.
In each local public entity, the residents have the rights to directly elect their mayors, governors, and
local assemblies.*%® In reality, local autonomy has not strongly developed, because the local public

entities have been ranked as the central government’s auxiliary organization executing the

468 |bid. at 20-21.
467 |bid. at 21.
468 Satoshi Shimizutani, “Local Government in Japan: New Directions in Governance toward Citizen’s
Autonomy”, (Asia Pacific Review, Vol. 17, No.2, 2020), 99.
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administrative affairs imposed by the central government with narrow scope of discretion resulted
from fiscal limitation. Local public entities, including the local council, are not powerful in voice.*%®
¢) The Court Case for the Gradual Development of Local Autonomy System

Japan’s local autonomy was gradually developed. According to Hiroshi Itoh and Lawrence
Ward Beer, the Supreme Court placed a vital role based on their discussion on selected Supreme Court
decision by referring to the Constitution*’.

For instance, they introduced a Supreme Court decision of 27 March 1963. This is a well-
known case in Japan as the Tokyo Ward (Shibuya-Ku) case. The defendant received money in
connection with the election of the ward mayor by the Shibuya Ward Council. At that time, ward
mayor was not elected by residents but by the council. Defendant insisted that the legal system was
unconstitutional one because ward mayor was appointed by the council not residents.

The Supreme Court decided as follows. Article 93-2 of the Constitution mentions the local
public entities. The Constitution guarantees a local self-government in order to assure a type of
political structure under which residents of a community would have their own entities to manage
public matters that are closely connected to their daily lives. First, it should have basic powers of local
self-government as a considerable degree of autonomous power to legislate, to administer, and to
finance. Second, it takes more than treatment by law as a local public entity in name to be a local
public entity in the above sense; there must exist a social foundation with the sense of being a
communal body.

The second judgment above seems to be particularly important. Not only does the central
government transfers affairs to local public entities, but in fact, if there is no sense of being a communal
body, it is not understood as local public entities based on the Constitution. This judicial reasoning

should be noted in the decentralization reform legislation after 1990°s.

469 |bid. at 100.
470 Hiroshi Itoh and Lawrence Ward Beer, The Constitutional Case Law of Japan: Selected Supreme
Court Decisions, 1961-70, (Seattle and London: University of Washington Press, 1978), 45-49.
Translation written on page 46 is cited in following text.
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3.1.3.  Era of Decentralization Reform (1990s-Present)

Gradually, there was the Diet Resolution on the Promotion of Decentralization as the formal
debate in 1993, which was developed into the Decentralization Reform Promotion Law, in 1995. Then,
the Decentralization Promotion Committee was created for considering the reform. As a result, the
Comprehensive Decentralization Law was promulgated in 1999, and came into effect in 2000. The
decentralization reform was the turning point to the new era of local autonomy consisting of some
important aspects including the clarification of the relationship between local public entity and central
government as equal and cooperative bodies; the abolishment of delegated affairs; and establishment
of the dispute settlement procedures between central and local public entities. 47

This part will analyze the characteristic of decentralization reform in the 1990s consisted of
three main points including the 1999 amendment of the Local Autonomy Law, the abolition of
delegated affairs, and establishment of a new rules of involvements.

Based on the 1999 amendment of the Local Autonomy Law, there were around three hundreds
of laws amended along with this amendment. Significantly, local agency delegated affairs was
abolished. There are two types of affairs of local public entity, “local autonomy affairs” [= Jichi Jimu]
and “statutory entrusted affairs” [= Hotei Jutaku Jimu]. The revised Local Autonomy Law Article 2-
8 states that “In this Law, “Local government affairs” shall be affairs performed by local public entities
with the exception of statutory entrusted affairs.” 4’2 Moreover, as stated in Article 2-9, “In this law,
“statutory entrusted affairs” shall refer to the following; 1. Of the affairs performed by the To, Do, Fu,
Ken, city, town, village or special ward in compliance with the law or by cabinet order founded in law,
those affairs concerning matters that are particularly designated by law or by cabinet order founded in
law as being properly the task of the central government, for which the central government must ensure
appropriate handling. (hereinafter referred to as “Type 1 statutory entrusted affairs”). 2. Of the affairs

performed by the city, town, village or special ward in compliance with the law or by cabinet order

471 Satoshi Shimizutani, Local Government in Japan: New Directions in Governance toward Citizen’s
Autonomy, 100.
472 Revised Local Autonomy Law, 1999, art. 2-8, accessed August 5, 2021,
https://nippon.zaidan.info/seikabutsu/1999/00168/contents/003.htm
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founded in law, those affairs concerning matters that are particularly designated by law or by cabinet
order founded in law as being properly the task of the To, Do, Fu or Ken, for which the To, Do, Fu,
or Ken must ensure appropriate handling. (hereinafter referred to as “Type 2 statutory entrusted
affairs”).” 473

In short, statutory entrusted affairs were originally the central government affairs and the
central government is still responsible for guaranteeing the proper implementation. Importantly, on
this type of affairs, relatively strong central government involvements are permitted under the Local
Autonomy Law.*"* In this way, the issue of continuity and disconnection before and after the War has
changed its stage from [affairs] to [involvements] after decentralization reform. There are also multiple
cases that were reviewed by the Supreme Court which will be discussed later in this chapter.

The central government and local public entity affairs are clearly distinguished and codified.
Under the amended Local Autonomy Law 1999, local public entities have broad responsibilities for
implementing administrative affairs in within their jurisdictions, independently and comprehensively.
Moreover, the relationship between national and local public entity is equal, in principle. Local public
entity is no longer the national agents or units.

Principles of allocation of affairs are considered as the “principle of municipal priority”,
because the affairs are transferred to municipalities firstly, then to the prefectures, and finally to the
central government. This principle is similar to the “principle of subsidiarity”.#’®

a) The Necessity of Local Public Entity

The local public entities have played an important role as the public administration level
closest to the people in order to provide the public service and to respond quickly to the people needs.
There is the fast development of information technology, the diverse values of people, the diversity of
problems in the society that may cause the variety of the people’s needs. The monolithic, standardized

central governments, in most countries, face difficulty to address the diversity of issues resulted from

473 1bid. art. 2-9.
474 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 15.
475 1bid. at 15.

142



the rapid development and social changes. That is why the nimble and innovative local public entity
system is becoming widely recognized and praised.*’®

The significance of local autonomy after the enactment of the Constitution is ambiguous,
but according to a Japanese scholar, the meanings of local autonomy “In purely ideal terms, if
sovereignty or general will of the public is truly realized in a central government, it may not be
necessary to emphasize local autonomy under the principle of democratic centralized governance.
But local autonomy is not only guaranteed for technical work in the local level but rather it is
guaranteed as a contradictory opposition to the arbitrary exercise of power by the central government
and this is the reason of existence of local public entities based on the will of local residents as a
wisdom of democracy. Thus, the local public entities require central government to realize the daily
interests of the residents and it has potential of pressing central government to change its policy and
improve it.”4"’

b) The existence of the centralized government and rapid economic development

After the end of the Cold War era, the chance of the institutional change has come in the
1990s. Japanese legal system and the Local Autonomy Law has changed as the cause of so called
globalization. Given this change, the decentralization reform as one of the administrative
(governmental) reforms in Japan started after the 1990s.478

The main reason and the main goal to promote administrative decentralization is relatively
clear for the central government of Japan. The main reason is that there are diverse needs of the
people and the socioeconomic changes such as globalization, advancement of the information
communication technology revolution, population decline, reduce birthrate, and aging of society.

The main goal is to respond to the people needs in this situation. That is why it is important to

478 |bid. at Foreword.
477 Murio Tsutomu, Development of the Modern Administrative Law, (Yuhikaku, 1978), 145. This is not
translated into English, | would like to thank for the effort of tentative translation by Prof. Inaba
Kazumasa’s lecture and help of Mr. Chinket Metta, at Nagoya University at the time of writing this
thesis.
478 | received an explanation about the situation of Japanese law and some suggestions from academic
supervisors in Nagoya University, Graduate School of Law.
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promote administrative decentralization with a strong belief that local public entities should be
responsible for providing services close to people’s daily lives. Moreover, local public entities
should have more increasing roles as comprehensive administrative entities in each region in order
for developing “unique and dynamic local societies full of vitality” so that a comfortable and
prosperous sense of citizen life is able to realize. 4®

¢) The Local Autonomy System Being Introduced by a Strong Central Government

In May 1995, with the initiation of the central government of Japan, the “Decentralization
Promotion Law” was enacted to promote decentralization in a comprehensive and systematic way. In
July 1995, based on this law, the Decentralization Promotion Committee was created in order to
consider the specific measures for advancing decentralization. The committee submitted five
recommendations to the Prime Minister including the abolition of the delegated affairs system. After
accepting the recommendations proposed by the committee, the Cabinet of central government
approved the “Decentralization Promotion Plan” and then the “Comprehensive Decentralization
Law” was passed in July 1999 and effective from April 2000. This law marked the history of
changing from the system created since the Meiji ara to a decentralized administrative system with a
remarkable change in promoting the transfer of power to local public entities.*°
In July 1999, Japan amended the Local Autonomy Law by the “Law for the Improvement of

Relevant Laws for the Promotion of Decentralization” which is the Omnibus Local Autonomy Law.
This amended law clearly divides the responsibility between the national and local public entities.
Local public entities have broad responsibility for implementing administrative affairs in their
regions, independently and comprehensively. Therefore, broader roles and responsibilities are
transferred, as much as possible, to local public entities for solving matters closest to the lives of

residents.481

479 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 52.
480 1hid. at 52.
481 1bid. at 14.
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The Omnibus Local Autonomy Law abolishes the system of delegated affairs. Local public
entities became autonomous administrative entities principally, after the abolishment of the system
of delegated affairs. The central government intervention in local administration was changed and
limited to a number of basic category of affairs prescribed by laws. In order to guarantee the
autonomous local entity free from central government involvements, the system was developed to
allow a third-party to review, with request by local public entity, on corrective directions and
instructions made by the relevant minister to local public entity, and to take an additional step of
appealing to the High Court for filing a complaint.*8?

3.2 Overview of Current Local Public Entity and Rights of Residents in Japan
3.21.  Legal Framework Guarantee of Local Autonomy
a) The Constitution

The Constitution of Japan chapter VIII on Local Self-Government*® pointed out the
importance of the basic principle of local autonomy as stated in Article 92 that “Regulations
concerning organization and operations of local public entities shall be fixed by law in accordance
with the principle of local autonomy.” The principle of local autonomy consisted of the autonomy of
residents and the autonomy of entities.*®* That is why Article 93 required for the creation of the local
legislative council organs and the chief executive of local public entities with direct election by the
residents in their jurisdiction in order to ensure the autonomy of residents. As stated in Article 93,
“The local public entities shall establish assemblies as their deliberative organs, in accordance with
law. The chief executive officers of all local public entities, the members of their assemblies, and
such other local officials as may be determined by law shall be elected by direct popular vote within
their several communities.”

To ensure the autonomy of entities, Article 94 officially gives administrative power and the

rights of autonomous legislative power to local public entities to perform these affairs within the

482 |bid. at 53.
483 The Constitution of Japan, (1947), art. 92-95, accessed July 25, 2020 in:
https://japan.kantei.go.jp/constitution_and_government of japan/constitution_e.html
484 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 1.
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scope of law.*®> As stated in Article 94, “Local public entities shall have the right to manage their
property, affairs and administration and to enact their own regulations within law.” Article 95 stated
about the special law (Local Autonomy Special Law) which is applicable only to specific local
public entities with the consent of the local public entity which required a referendum for the
enactment.*8 Article 95 stated that “A special law, applicable only to one local public entity, cannot
be enacted by the Diet without the consent of the majority of the voters of the local public entity
concerned, obtained in accordance with law.”

The Constitution is the fundamental law which clarified the local autonomy in the four
Avrticles (Article 92-95) in chapter VIII. This Constitutional status of local autonomy guaranteed the
existence of local public entities from arbitrarily abolishing, and ensuring the autonomy of residents
and the autonomy of entities. Also, the Constitution ensured the separation between the legislative
council from the chief of executive and chief of any agency, because both of the local council and

executive are directly elected by the residents.*¥

b) The Local Autonomy Law

The Constitution of Japan, Article 92 stated that “Regulations concerning organization and
operations of local public entities shall be fixed by law in accordance with the principle of local
autonomy.” As aresult, the “Local Autonomy Law” was enacted. The Local Autonomy Law consisted
of the organization and operation of the local public entities, the relationship between the national and
local public entities, and the relationship among local public entities. The local public entities
organization and operation includes the types, powers, residents, legislative assemblies and executive
or agencies, and financial affairs.488

Previously, based on the Local Autonomy Law, there is the system of delegated affairs. This

system was abolished by the amended Local Autonomy Law in July 1999 which is known as the

485 |bid. at 1.
486 |bid. at 1.
87 |bid. at 1.
488 |bid. at 2.
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Omnibus Local Autonomy Law. Local public entities were responsible for the affairs that are
implemented by themselves.*
3.2.2.  Autonomy of Entity

Constitutionally, autonomy of entities is guaranteed in Article 94. As stated in article 94,
“Local public entities shall have the right to manage their property, affairs and administration and to
enact their own regulations within law.” According to this article, local public entities have the rights
to manage four mains duties: their property, affairs, administration, and their own regulation.
Importantly, two duties of local public entities will be presented such as local public entity’s affairs
and regulation.

a) The Allocation of Affairs between Prefectures and Municipalities

Based on the Local Autonomy Law, prefectures are considered as regional governments
consisted of affairs such as the wide-scale and regional affairs, the communication and coordination
affairs, and the supplementary affairs for municipalities. Municipalities are the local public entities
which implement the affairs other than those which belong to the prefectures. However, the actual
allocation of affairs is more “fusion type” rather than “separation type”.4%

The prefectures have three main affairs. Firstly, the wide-area affairs are included the affairs
of prefecture roads, river conservancy and forest, harbors, public health centers, police and
vocational training. Second, it is the communication and coordination affairs that are relating to
municipalities which included advice, guidance and recommendation concerning rationalization of
the operation and organization of the municipality. Finally, it is the supplementary affairs for
municipalities which included the affairs of museums, hospitals and high school.***

Moreover, the municipalities have different affairs such as the affairs related to family
registers, resident registration, street address (affairs relating to the fundamental of residents’ live),

the fire service, garbage disposal, water supply, sewage affairs (affairs relating to ensuring the safety

489 1bid. at 14-15.
490 1bid. at 15.
491 1bid. at 16.
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and health of resident), the public assistance, nursing insurance and national health insurance affairs
(affairs relating to the welfare of resident), the management of public and citizen hall, daycare
facilities, elementary and junior high schools, libraries affairs (affairs relating to the establishment
and management of various facilities). and the urban design, municipal road and park affairs (affairs
relating to urban development plans).4%2

Prefectures and municipalities dealt with many other affairs which cover all administrative
areas excluding the diplomacy, defense, currency, and justice affairs which dealt with by the central
government.4%3

b) Local Legislation

The Constitution of Japan provides the autonomous rights of legislation to local public
entities. As stated in article 94, “local public entities shall have the right to... enact their own
regulation within law”. Based on the Local Autonomy Law, there are two types of local public entity
legislation such as the local ordinances and the local regulations.*%

First, local ordinances are passed by the local council through the resolutions relating to
their local affairs within the scope of affairs that are handled by them. Local ordinances are valid
when that ordinances do not violate national laws and regulations, including the Constitution. Local
ordinances, as well as national laws, are internal legal order. But, local ordinances are laws of the
regional society within a specific local public entity’s jurisdiction or regions without any
implementation power outside of that region. Local public entities rely on the local ordinances to
impose obligations on residents or restrict their rights, and may introduce penalties to secure their
effectiveness.*%

Second, the local regulations are enacted by the chief executive relating to affairs within the
scope of authority and consistence with national laws and regulations. In principle, local public

entity’s regulation can be implemented only within a local public entity’s region or jurisdiction.

492 1bid. at 16.
493 1bid. at 16.
49 1bid. at 17.
4% 1bid. at 17.
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Local ordinances will prevail in the case of a conflict between local ordinances (enacted by local
council) and local regulations (enacted by chief executive of local public entity). Moreover,
regulations can be enacted by administrative committees relating to affairs under their scope of
authority as provided for by law. 4%

¢) Personnel Management

7

« Local public service personnel system

All employees of local public entities are called local public employees which are classified
as special service personnel and regular public service personnel. The former consists of the chief
executive and council members, and members of committees, part-time or full-time advisors and
researchers. They are not under the Local Public Service Law provisions. The latter refers to public
employees other than the former type. Regular public service personnel are subject to the Local

Public Service Law.4%7

+«+ Local public employee numbers

In 1994, at the peaking point, there were 3,280,000 local public employees. The number of
local public employees has been continuously decreased to 2,740,000 as of April 2015. Prefectures
consists of 1,500,000 employees and municipalities consists of 1,240,000 employees. At the
prefecture level, the two large groups of employees are teachers with 890,000, and the police with
290,000. At the municipalities level, the two large groups of employees are the general

administrators with 370,000, and the welfare staff with 310,000. 48

« Authority for appointing local public employees

The appointment authority of the local public employees depends on the different institution

of the local public entity that the employees work for. This authority may belong to the chairperson

4% 1bid. at 17.
497 1bid. at 27.
498 |bid. at 27.
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of the council, the governor or the mayor, and committee members of the board of education, etc.
The appointment authority of the local public employees is based on laws, regulations, and
ordinances that allowed the institutions the power to appoint, suspend, dismiss, and discipline
employees. Independent agencies are created to deal with the issues of the personnel (known as the
personnel commissions in prefectures and city with population over 150,000, and as the equity
commission in smaller municipalities) such as the working conditions improvement and the
complaints. The personnel commission makes recommendations to officials to be appointed, and the
annual recommendation relating to employee salaries. The council decides to adjust the employee

salaries based on the local civil service law and the recommendation. 4%°

7

¢+ Appointment (recruiting, promotion, etc.) of local public employees

In principle, the competitive examination is used to select all local public employee in local
public entity by personnel commissions. In certain cases, there is a possibility of selection without
competitive examination with the approval of the personnel commission or of the equity
commissions. Normally, local public employees are employed and enjoy lifetime employment until
reaching the mandatory retirement age (60 years-old). Based on the principle of equal opportunity
provided by law in hiring and promoting, there is the prohibition against race, gender, religion, or
social status discrimination. However, non-Japanese nationality employee cannot be appointed to

exercise of public power or implement the local public entity’s wills.5%

K/

+ Rights and obligations of local public employees

The main rights of local public employees are that they are not being dismissed or
suspended from work without their agreement, except the cases that stipulated in the Local Public
Service Law or ordinances. Depend on the type of works, they are restricted to associate, to bargain,

and to have dispute.5** Moreover, the local public employees have to comply with the laws and

499 1bid. at 28.
50 hid. at 28-29.
501 1bid. at 29.
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regulations, to obey the work-related orders of their superior, to work hard, and to keep the secrets of
their work. 52 In addition, certain rights of political activities are prohibited. They cannot involve in
the formation of political associations or in election campaigns in their local public entity, or hold
elected office as the National Diet, the head of local public entity, or the local council member. 50

The system of mutual aid associations was established for the local public employees and
their family members for the short-term and long-term benefit. The short-term benefits consist of the
payment for the expenses of medical care to the employee and his or her family members, and long-
term benefit consist of the payments of pensions to the employee or to surviving family members. In
the cause of their public duties, if local public employees are dead or injured, their family are
compensated for the loss, based on the Local Public Service Accident Compensation Fund, and a
cooperative organization of local public entities. 5%

d) Relationship between Central and Local Public Entity

The central government and the local public entity relationship is changed that the
prefectures and municipalities are not the administrative units or the agents of the central
government. Prefectures and municipalities are public legal entity which are independent
incorporated entities, located in their respective localities and regions in order to provide local public
administration service to their residents within their jurisdictions. Moreover, the representative of the
governing bodies (both the legislative and executive organs) of prefecture and municipalities are
directly elected by the local residents in a democratic manner.50°

However, there are two types of involvements under the statutory entrusted affairs which
were designated by law or by cabinet order founded in law. The first type of involvement is the
involvement of the central government to To, Do, Fu, Ken, city, town, village or special ward for

which the central government ensures appropriate handling. The second type of involvement is the

%02 1hid. at 29.
%03 bid. at 29.
504 1bid. at 29.
505 |hid. at 2.
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involvement of the To, Do, Fu or Ken for which the To, Do, Fu, or Ken ensures appropriate
handling.5%

The legal basis of central government involvements to local public entity is reduced to the
minimum with the most consideration to the local public entity’s autonomy and independence. As in
the revised Local Autonomy Law, article 245-2 stated that “An ordinary local public entity shall not
be subject to nor need to be subject to involvement by the central government or To, Do, Fu or Ken
in the handling of its affairs except in accordance with the law or a cabinet order founded in law” .57
And as in article 245-3 stated about the basic principle of involvements that “In the event that an
ordinary local public entity receives or requires involvement by the central government or To, Do,
Fu or Ken with regard to the handling of its affairs, the central government shall keep the
involvement to the minimum necessary to achieve the purpose in hand, and shall take into
consideration the autonomy and independence of the ordinary local public entity.” 508

Moreover, the central government ensures no requirement of the involvement of central
government or To, Do, Fu, Ken when local public entities perform their local autonomy affairs and
statutory entrusted affairs.5%° Unless there is the agreement in project implementation that consisted
of the involvement between central government or To, Do, Fu, or Ken and local public entities, the
central government ensures no involvement in the affairs performance of local public entities.>° In
an exceptional case, the central government or To, Do, Fu, Ken can involve in affairs of local public
bodies if there is the failure to ensure coordination between the policy of central government or To,
Do, Fu, Ken and the policy of local public bodies;>! if there is difficulty to ensure appropriate
handling of the affairs of local public entities without the permission, authorization or approval of

the central government agency or organ such as the establishing a corporation according to special

506 Revised Local Autonomy Law, 1999, art. 2-9.
7 Ibid. art. 254-2.
508 |bid. art. 245-3
509 |bid. art. 245-3 (2).
510 |bid. art. 245-3 (3).
51 |bid. art. 245-3 (4).
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law;>2 if there is necessity to ensure urgently the protection of lives, physical safety or property of
the people.53

The relationship can be made through advice, recommendation, and requests for the
submission of data. The relationship can be made in both ways, from central to local level and from
local to central level. The former relationship occurs when a Minister provides necessary directions,
advice, recommendations, or requests for data from local public entities. The latter relationship
occurs when local public entities request to the Minister or the governor for technical advice or
recommendations or necessary information. As stated in article 245-4 (2), “A Minister may, in
respect of matters under his or her charge, give necessary directions to the governor and other
executive organs of the To, Do, Fu, or Ken relating to advice or recommendations to, or a request for
the submission of data form, a city, town or village as prescribed in the preceding paragraph.” and
article 245-4 (3) that “The chief executive or other executive organs of an ordinary local public
entity may make a request to the Minister or the governor or other executive organs of the To, Do,
Fu or Ken for technical advice or recommendation or for necessary information in relation to the
management and execution of matters coming under their charge.” 14

Based on the revived Local Autonomy Law 1999, there are specific involvements as follow.
First, as a central government representative, the Minister will request for rectification to local public
entities when they are deemed to violate legal stipulations and impair public interest. After receiving
the request for rectification, local public entities rectify the violation and improve the condition. 5%

Second, the executive organs of the To, Do, Fu or Ken make recommendation to rectify the
violation of legal stipulations and the impairment of the public interest made be a city, town or

village in handling the local public entities’ affairs. 516

512 |bid. art. 245-3 (5).
513 |bid. art. 245-3 (6).
514 id. art. 245-4 (2)(3)
515 |pid. art. 245-5.
516 |pid. art. 245-6.
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Third, the direction to rectify is made by the central government (Minister) to To, Do, Fu or
Ken, or by To, Do, Fu or Ken to city, town or village when statutory entrusted affairs’ legal
stipulations are violated or the public interests are impaired.>’

Fourth, the execution by proxy is used when the governor of To, Do, Fu or Ken violates,
neglects to handle or implement a type 1 Statutory entrusted affairs, or fails to rectify the problem so
that it impairs the public interest, the Minister writes a letter to direct the governor to solve the
matters in a fixed time scale. If the governor fails, the Minister may bring a suit before the high court
within the jurisdiction of To, Do, Fu or Ken to seek for court’s instruction to the said governor to
deal with matter requested. The Minister will immediately notify the governor and the high court of
the date, time, place and method of the notification to the governor. The high court will decide
promptly the date of oral proceeding, within fifteen days, and summon the persons concerned. The
court decision may give order to the governor to deal with the matter requested within a time scale
set by the court. If the governor fails to comply with the court decision, the Minister may handle the
matter on behalf of the governor, after the Minister notifies the governor in advance about the date,
time, place and method of dealing with the matter requested. Any appeal to the Supreme Court must
be made within one week of the decision. The appeal will not suspend the implementation of the
decision of the high court. In the case that the request of the Minister has no good reason, the court
will turn down the decision.>®

Fifth, the standards of performance will be made by the Minister in order for To, Do, Fu or
Ken to perform the statutory entrusted affairs in a specific standard. In the same reason, the
executive organs of the To, Do, Fu or Ken can give specific standard, in consistent with the
standards of the Minister, to the city, town or village for handing the said statutory entrusted

affairs.51°

517 | bid. art. 245-7.
518 |bid. art. 245-8.
519 |bid. art. 245-9.
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In the central-local involvement, there is procedures for the involvement of the central
government (Ministry) or To, Do, Fu or Ken to local public entities. First, the advice or
recommendations of the central government or To, Do, Fu or ken must be made in written form if it
was requested by the local public entity. Advice or recommendation can be followed or not followed
by local public entity. In case of not following advice or recommendation, the To, Do, Fu or Ken
must not unfavorably treat local public entity.52°

Second, the central government agency or the organ of the To, Do, Fu or Ken can request
for submission of Data. This request is made in written form by mentioning the purport and content
of the Data requested upon the request of local public entity. 52! The request of central government to
an ordinary local public entity for rectification, issues directions must be made in written form in a
proper period of time, except the urgent necessity for the request for rectification. 52

Third, local public entity can request to central government agency or an organ of To, Do,
Fu or Ken for consultation for which the settlement of the consultation must be strived and acted
sincerely in providing consultation within a proper period of time. With requested from an ordinary
local public entity, the purport and content of the opinion of consultation must be delivered in
written form.523

Fourth, related to standard of permission and approval, the central government agencies and
the organs of To, Do, Fu or Ken can make decision on giving approval and on the necessary
standards, as specific as possible, such as when to make application or to request for consultation,
permission, authorization, approval, consent (or called permission and approval) in accordance with
laws and ordinances. These standards must be made known to the public. The annulment of

permission or approval is also made known to the public.5?*

520 |pid. art. 247.
521 |pid. art. 248.
522 |pid. art. 249.
523 |pid. art. 250.
524 1pid. art. 250-2.
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There is a standard period for handling of permission or approval. The standard period of
time normally needed for an application and after the application received must be decided by the
central government agencies and organs of To, Do, Fu or Ken. This standard must also be strived to
make known to the public. The application must be reviewed without delay.>% In case the
application is rejected or decided to annul, the annulment or rejection must be delivered in written
form which clearly stated the content and reasons.5%6

Fifth, ordinary local public entity can make notification to a central government agency or
organ of To, Do, Fu or Ken. The notification must attach with all necessary items filled in and
necessary documents attached based on the formal requirement prescribed by law and ordinance.>?’

Finally, the written notice must be made in advance within a proper period of time, except
in urgent case, to the ordinary local public body mentioning the content and reason, when the central
government agency performs its own affairs that identical to those that performed by an ordinary
local public entity as local autonomy affairs.52

In Japan, the relationship between central and local public entities is in a “fusion type”
system where there is a mutually dependent and mutually complementary relationship. In Japan’s
local autonomy system, there is a strong element of centralized power still remains.5°
3.2.3.  Autonomy of Residents

Constitutionally, residents directly elect members of the local council and chief executive.
The creation of the organs of local council and the chief executive of local public entities, with direct
election by the residents in their jurisdiction, is to ensure the autonomy of residents.

Moreover, Japan’s local autonomy system has introduced both indirect democracy and
direct participation system in politics by residents. Indirect democracy system refers to the residents

have the rights to elect and the rights to be elected as representative council members and chief

525 |bid. art. 250-3.

526 |bid. art. 250-4.

527 |bid. art. 250-5.

528 |bid. art. 250-6.

529 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 19.
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executive. Direct participation system in politics by residents refers to the establishment of a system
that residents can directly involve in the political matter in locality through direct petition and direct
participation other than direct petition.5%°

First, direct petition is a system that if there is a minimum number of signatures of eligible
voters required, citizens can demand for the council or chief executive to enact, revise or abolish
local ordinances; to perform audits of government activities, dissolve the council, or remove council
members or the chief executive.>*

A revised Local Autonomy Law article 124 provides the right for “any person” to file a
petition as stated that “Any person who wishes to file a petition with the council shall do so in
writing through the introduction of its member.” 532

The petition to enact, revise, or abolish local ordinances can be brought by residents to the
chief executive with, at least, the signature of one-fiftieth of eligible voters. After receiving petition,
the local council meeting must be convened in twenty days by the chief executive with the attached
opinion and a draft ordinance. The final decision remains with the local council. However, petitions
related to local taxes and usage charges are not allowed because of avoiding the abuse of the system.

The petition to audit the performance of local public entity activities can be brought by
residents, at least the signature of one-fiftieth of eligible voters, to the audit committee member of
local public entity in order to audit the specified activities and publicly announce the results whether
or not the activities are being carried out properly.

The petition for dissolution of the council can be brought by residents, at least the signature
of one-third of eligible voters, to the board of elections of that local public entity. After the petition
is made, a vote by electors is conducted, and with majority votes support the dissolution, the council

is dissolved. Similarly, petition for removal of council members or the chief executive is brought to

530 |bid. at 19.
%31 |bid. at 19.
532 Revised Local Autonomy Law, 1999, art. 124, accessed September 18, 2020,
https://nippon.zaidan.info/seikabutsu/1999/00168/contents/037.htm
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board of elections, and if the majority vote of electors supports the removal, the council member or
the chief executive is removed.

The petition for the removal of lieutenant governors, deputy mayors, ward mayors in
designated cities, members of the board of elections, members of the audit committee, and members
of the public safety committee can be brought to the chief executive. Chief executive brings the
petition for the council to make decision. With at least two-third of members of council presented in
the meeting, if three-fourths of council members support the removal, that official is removed.

Second, direct participation other than direct petition is a system of direct participation in
politics other than direct petition. Direct participation refers to the way that residents directly
participate in referenda concerning local autonomy special laws, and residents’ petition for audit and
lawsuit. As provided by the Constitution, in order to enact a local autonomy special law for a
specific local public entity, that special law must be approved by majority vote from the residents in
the jurisdiction. Moreover, residents have the rights to petition for audit from audit committee and to
suit to the court. Residents have the rights to petition for the audit to the audit committee for seeking
information relating to suspected illegal or improper acts of local public entity on disbursement of
official funds, acquisition, management or disposition of properties, and execution of contract by
local staff, and for seeking measure for preventing or correcting of such occurrences. In some cases,
if not satisfied with the result of an audit, residents have the rights to bring suit to the court regarding
illegal or improper acts. A single person can carry out this action. 53
3.2.4.  Achievement of Decentralization Reform and Lessons

The Local Autonomy Law and other relevant laws were amended in July 1999 by the
Comprehensive Local Autonomy Law in order to change a previous relationship between the
national and local public entities from a relationship of superior and inferior or master and servant to

a relationship of equality and cooperation.>3*

533 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 19.
534 |bid. at 20.
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Moreover, the national and local public entities’ roles have been clarified as specified in
principle that local public entities are responsible, as much as possible, for all affairs closest to
residents’ lives. Whereas, the role of the central government is relating to the national’s existence in
the international community, the affairs required unified and nation-wide manner, and the executing
policies from a nationwide viewpoint or on an nationwide scale.>%

In July 1999, the relationship between the national and local public entities was changed
noticeably when there is the abolition of the delegated affairs system and restrictions on the national
administrative agencies’ involvements. The chief executive is no longer a lower or subordinate
administrative agency of the central government. The involvements of the central to local public
entities are not allowed except allow by the laws. This is the statutory involvements principle. For
example, there are non-power-related involvements such as advice, recommendation, notification,
etc. and power-related involvements such as license, and permission, and instruction, etc. However,
those involvements have to be at the absolute minimum necessary that provide more space to the
local public entities to have the independence and self-autonomy.536

There is the establishment of the National-Local Dispute Resolution Committee in the
Ministry of Internal Affairs and Communication. This committee help giving recommendation and
resolve a dispute, fairly and neutrally, when a local public entity is not agreed with involvements of
a national administrative agency.5%’

Moreover, there is a Commission for Resolving Conflicts Between the central government
and the Regions which is created in the Office of Prime Minster dealing with the application of the
local public entities for investigation on the involvement by the central government or by To, Do, Fu
or Ken.5% Local public entities chief of executives or other executive organ may write an application
for an investigation to the Commission, within thirty days, when the chief of executives dissatisfied

with the rectification, refusal of permission, other treatment or exercise of civil rights by the central

535 |bid. at 20.

536 1bid. at 20.

537 1bid. at 20.

538 Revised Local Autonomy Law, 1999, art. 250-7.
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government into their affairs, or when chief of executives found the negligence, or not taking action
in providing consultation by organs of the central government. At the same time, the chief of
executive also gives advance notice to that organs of the central government. 5% The Commission
conducts the investigation and makes recommendation within 90 days.>*° The chief of executive may
bring a suit before the High Court when they are dissatisfied with the decision that the Commission
made on the result of the investigation or the recommendation, on the measure taken by the central
government, or did not make any investigation or recommendation.>*!

Besides, there is the discussion about the concept of “accountability”. For instances,
according to professor Kadomatsu Narufumi, the concept of “accountability” was translated as “duty
to explain” since 1990s. There are three perspectives such as how and what do the administrative
organs have to explain; to whom the administrative organs are accountable; and whether
accountability focuses on the process or the outcome. 542

In the author’s understanding of professor Kadomatsu, after decentralization, local public
entity should be “accountable” to residents horizontally. The logical relation between vertical
involvements by the central government and horizontal accountability to residents has been
discussed after 1990°s in Japan.

The achievement of decentralization reform and lessons of Japanese experience on local
autonomy system does not happen without the contribution from the judicial involvements. The
reason is that when the relationship between the central government and local public entity is equal
and no longer superior and inferior relationship, the conflict between central government and local
public body will be inevitably happened. In the equal relationship, when conflict occurred, the
central government should not in the position of giving the judgement or final decision over the

conflicting issues. The third party, who is neutral, should involve in giving the judgement based on

539 |bid. art. 250-13.
540 |bid. art. 250-14 (5).
%41 |bid. art. 251-5.
%42 Narufumi KADOMATSU, Professor, Accountability of Administration in Japan after the mid-1990s,
(Kobe: Kobe University, Graduate School of Law), 1.
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laws and legislations. Therefore, the judicial involvement is necessary. This is the Japanese
experience. The following part will discuss a few cases of judicial involvements.

First case is the judgement of the Supreme Court on the case name “the case seeking the
revocation of non-designation”. Osaka high court was the prior instance. This is the case between
Izumisano City and the Ministry of Internal Affairs and Communication (hereinafter called the
Ministry) over the revocation of non-designation and the interpretation of the laws, Local Autonomy
Law (article 245-2, article 247 (3)), the Public Notice of the Ministry No. 179 of 2019 related to the
hometown tax donation system (article 1 and 2, item (iii)), and the Local Tax Act (article 37-2 (2)
and article 314-7 (2)). This case was decided by the Supreme Court in June 30, 2020. The core issue
is that the Izumisano City competed for the designation at its best effort in disregard of the standard
and advice given by the Ministry’s Public Notice. As a result, the Ministry gave a non-designation
on the ground of not conforming with set standard made by the Ministry.543

Dissatisfied with the non-designation by the Ministry, Izumisano City wrote application for
investigation to the Commission for Resolving Conflicts Between the Central Government and the
Regions (hereinafter called the Commission). The Commission upheld the non-designation.
Dissatisfied with the Commission decision, the Izumisano City brought the suit before the High
Court of Osaka, which gave the judgement on January 30, 2020. The Court dismissed the claim of
Izumisano City because there was a well-grounded reason for the non-designation and the Public
Notice of the Ministry was lawful.>*

Dissatisfied with the Osaka High Court, the Izumisano City brought the suit before the
Supreme Court. The Supreme Court accepted the claim of Izumisana City as well-grounded and
should be upheld. The Supreme Court quashed the judgement of Osaka High Court because its
judgement was based on the Public Notice of the Ministry as an independent reason without

considering other laws and regulations that causes obvious effects to the judgement. The Supreme

%43 Judgements of the Supreme Court, case name: “case seeking the revocation of non-designation”, case
number: 2020 (Gyo-Hi) 68, date of the judgement (decision): June 30, 2020, accessed August 1, 2021
https://www.courts.go.jp/app/hanrei_en/detail?id=1770
544 |bid.
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Court defined this issue as the relationship between the central government and local public entities.
Therefore, the principle of statutory involvement must be considered.>4°

The Supreme Court evaluated that Izumisano City acted within the framework of law,
although this action was considered inappropriate in the Ministry’s eyes. So, it is not naturally
justified to make an adverse disposition against the Izumisano City. Moreover, there is no legal
provision delegating for issuing standard to the Ministry in article 37-2, paragraph (2) of the Local
Tax Act. In this sense, it is important to consider based on the provisions of other related laws, the
Local Autonomy Law and the principle of statutory involvement, and the prohibition of unfavorable
treatment when technical advice or standards were disregarded by local public entities. The Supreme
Court concluded that the Ministry’s Public Notice, article 2, item (iii) No. 179 of 2019, in giving
standard for the solicitation and receipt of donation is invalid as illegal.54

This case was between the local public entity, the city of Izumisano and the Ministry of
Internal Affairs and Communication. The following case was between Okinawa Prefecture and the
Ministry of Land, Infrastructure, Transport and Tourism (hereinafter called the Ministry).

Second case is the judgement of the Supreme Court case on case name: “Case seeking a
declaration of an illegal omission under Article 251-7, paragraph (1) of the Local Autonomy
Law.”%¥ This case was decided by the prior instance of Fukuoka High Court on September 16, 2016.
This case simply relevant to the prefectural governor’s decision of the reclamation of a publicly-
owned water surface that the former governor of Okinawa Prefecture had approved (2013) for
Okinawa Defense Bureau to construct the Futenma Air station facilities on the coast of Henoko in
Nago City. Because the prefectural governor failed to comply with the Ministry’s instruction for

correcting the decision, the Ministry wrote a request of investigation to the Commission for

%5 Judgements of the Supreme Court, case name: “case seeking the revocation of non-designation”, case
number: 2020 (Gyo-Hi) 68, (2020).
546 |bid.
%47 Judgements of the Supreme Court, case name: “case seeking a declaration of an illegal omission under
Article 251-7, paragraph (1) of the Local Autonomy Act”, case number: 2016 (Gyo-Hi) 394, date of the
judgement (decision): December 20, 2016, accessed August 1, 2021
https://www.courts.go.jp/app/hanrei_en/detail?id=1506
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Resolving Conflicts Between the Central Government and the Regions (hereinafter called the
Commission) based on article 250-13 (1), and then brought a suit to the court based on article 245-7
(1), article 245-8, and article 251-7 (1) of Local Autonomy Law. 548

The Supreme Court considered that the Ministry’s instruction is legal because the
prefectural governor implemented the statutory entrusted affairs under the Act on Reclamation of
Publicly-owned Water Surface, and based on Article 245-7 (1) of the Local Autonomy Law. The
Court concluded that the prefectural governor’s failure to revoke the Reclamation Approval
Revocation is illegal. This conclusion was in the support of the court of prior instance.54°

Third case is the judgement of the Supreme Court, case name: “Case seeking of revocation
of the illegal involvement of the central government (administrative determination) under Article
251-5 of the Local Autonomy Law.” This case was decided by the court of the prior instance, the
Fukuoka High Court, in October 23, 2019. The case was brought by Okinawa prefecture to the
Commission for Resolving Conflicts Between the Central Government and the Regions and got
unsatisfied result because it was considered as out of the scope of the Commission and as unlawful.
The case was brought before the High Court and the Supreme Court. The Supreme Court decided
that the Revocation of the Reclamation Approval is not regarded as a disposition and not falling in
the scope of the “involvement of the central government.” 50

Final case is the judicial involvement related to the local council on penalty of suspension
against a city council member. The judgement of the Supreme Court was made on November 25,
2020. The case name is “Case seeking rescission of a punishment of suspension.” The court of the

prior instance was Sendai High Court decided on August 29, 2018. The judgement of the Supreme

%8 Judgements of the Supreme Court, case name: “case seeking a declaration of an illegal omission under
Article 251-7, paragraph (1) of the Local Autonomy Act”, case number: 2016 (Gyo-Hi) 394, (2016).
549 |bid.
50 Judgements of the Supreme Court, case name: “Case seeking of revocation of the illegal involvement
of the central government (administrative determination) under Article 251-5 of the Local Autonomy
Law”, case number: 2019 (Gyo-Hi) 367, date of the judgement (decision): March 26, 2020, accessed
August 1, 2021 https://www.courts.go.jp/app/hanrei_en/detail?id=1749
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Court dismissed the claim that a penalty of suspension against a city council member should be
subject to a judicial review. 5!

The issue is that a council member was suspended by the City Council for the penalty of 23
days and paid back the portion of the salary based on the number of the days suspended, because he
went abroad and failed to attend the council meeting. The council member considered this penalty as
unconstitutional and unlawful. The court of prior instance considered that penalty was unlawful and
that this case was the judicial review. But the City council argued that the court of prior instance has
no judicial review power over this issue.%?

The court gave the reason that the independence of a council is justified based on the
Constitution. The Constitution article 92 stipulates “the principle of local autonomy” which
consisted of the autonomy of independent entities and the autonomy of citizens. In order to achieve
the autonomy of residents, the autonomy of entities is used as a tool. The council member is elected
by the citizens for representing their wills in the council meeting by voting, expressing opinion and
making decision. Participating in the council meeting and doing such activities are indispensable for
the guaranteeing the autonomy of residents. This principle has no restriction on judicial review to
evaluate the reasonableness of penalty of suspension against the council member and to prevent an
abusive penalty. It is not to damage the independent of the local council 552

These are cases of judicial involvement to local public entities. Those judicial involvements
are discussed by law professors and the author does not have viewpoints for the evaluation, but cases
of judicial involvements (as a kind of central involvement) to the local public entities provide useful
information for future developments of a “local autonomy” in Cambodia. Especially, the concepts of
two kinds of administrative and judicial involvement are considered as a useful tool to prevent the

abuse of power and guarantee the principle of local autonomy.

%1 Judgements of the Supreme Court, case name: “Case seeking rescission of a punishment of
suspension”, case number: 2018 (Gyo-Hi) 417, date of the judgement (decision): November 25, 2020,
accessed August 1, 2021 https://www.courts.go.jp/app/hanrei_en/detail?id=1804
%2 Judgements of the Supreme Court, case name: “Case seeking rescission of a punishment of
suspension”, (2020).
553 |bid.

164



3.3 Conclusion

This chapter presented the historical developments of local autonomy and decentralization
reform in Japan. Based on the historical legal review of local autonomy and decentralization reform
in Japan, the research’s finding are as follows.

During the Meiji era, local public entities in Japan were already regarded as a type of public
corporation. But the nature of their affairs was limited to handle with affairs such as water supply
and facility management. There were delegated affairs in which the “executive department” of local
public entities performed central affairs, and the national supervision on local public entities, in
which “supervision of the city administration” belongs to the prefectural governor first, and the
Minister of Interior second as stipulated in chapter 6 (Article 115 and below) of the City System in
1888. Also, there were two separate laws on the prefectural system and the city system. Moreover,
the governor of prefecture and the mayor of municipality were the officials of the central
government as the central staff appointed to work at the local public entities. The prefecture council
and the city council were elected by the residents. Besides, local public entity was established by the
centralized government under the Japanese initiative.

During the Occupation era, there were changes such as, first, with the new established
Constitution of Japan 1947, which was established under the influence of the Occupation force, the
principal of local autonomy was codified in chapter VIII (articles 92 to 95) article 92. The principle
of local autonomy consists of two autonomies, the autonomy of resident (article 93) and the
autonomy of entities (article 94). Second, based on the Constitution, both the executive (the
governor and mayor) and legislative (local council) of local public entities must be directly elected
by the local residents. Third, before the war, there were two laws, the City System and Prefectural
System, but these laws were unified into a comprehensive law called the Local Autonomy Law.
Fourth, there is a petition and recall system for the residents to complain and to remove elected
official from position. Finally, both the legislative and executive bodies have the power to check and

balance through dissolution and vote of no confidence.
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However, there were two types of affairs that existed in the Meiji era remained after the
Constitutional change in 1947. The pre-war concept of affairs (Local Autonomy Act 1947, article 2)
was carried on after the war was the delegated affairs and the national “supervision” (chapter 10,
1947 Act) on local public entities.

During the globalization era, there are changes of the characteristic of local public entities in
the 1999 amendment of the Local Autonomy Law. Based on this amendment, there were around
three hundreds of laws amended along with this amendment. Significantly, local agency delegated
affairs was abolished. There are two types of affairs of local public entity, “local autonomy affairs”
and “statutory entrusted affairs”. In this way, the issue of continuity and disconnection before and
after the War has changed its stage from [affairs] to [involvements] after decentralization reform.

After the 1999 amendment of the Act, there was no anomalous legal system in which local
public entities, which are different organization from the central government, handle central
government’s affairs. Local public entities are now responsible for handling all of their affairs. In
this sense, it can be evaluated that the concept of autonomy of entity, which was one of the local
autonomy guarantees, has finally materialized since 1999. However, the personnel and financial
conditions for the autonomy of entity to fulfill their responsibilities have not fully been met. The fact
that many municipalities have been merged after 1999 amendment of the Act proves this evaluation.
This kind of reality of decentralization in Japan cannot be discussed in this thesis. Moreover, the
relationship between the central government and local public entities is equal, in principle. In this
case, the third party is needed for providing resolution between the central government and local
public entities. As a result, there are also multiple cases that were reviewed by the Supreme Court.

Local residents can participate through direct participation system in politics in which the
local resident can involve directly in the local political matter through direct petition, and direct
participation other than direct petition. The former is a system that local resident can complain to
enact, to revise, to abolish local ordinances, to perform audits, to dissolve, to remove the council
members, chief executive, and staff. The latter is a system of direct participation in politics other

than direct petition such as participated in referenda, petition of audit, and lawsuit.
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In Japan, powerful and centralized government was the starting point. Over times, affairs
have been allocated to the local public entity. Legislative, administrative and quasi-judicial or
judicial involvements have been defined as legal definitions. Basic principles on the administrative
involvements have been made sure. Legal grounds for administrative involvements have been
codified, and various dispute solutions have been challenged.

This history of Japanese Local Autonomy Law challenges and successes might be a worth
to the future Cambodia. So, chapter IV will analyze the Cambodian legal issues by referring to the

Japanese experiences of local autonomy and decentralization reform.
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Chapter IV: Legal Problems of Local Administration System in Cambodia

Chapter | of this paper attempted to present the historical legal development of local
administration in Cambodia. Chapter Il provides deeper understanding of local and national organs
in the present including the analysis of challenges of decentralization reform in Cambodia. Chapter
111 presents the experience of decentralization reform in Japan as the comparative study of legal
perspective for Cambodia.

The purpose of Chapter IV is to discuss and analyze the legal issues of local administration
system in Cambodia by referring to the Japan’s lessons learned. Then, this thesis tries to seeks a
model of local autonomy by decentralization reform for Cambodia out of Japan’s experiences. This
chapter answers the questions: What are the possible lessons from Japan’s decentralization reform?
What model of local autonomy could be developed in Cambodia?

In order to find the possible lesson in the experience of the other countries, it is necessary to
make clear the differences, and the common features between the two countries described in chapter
I, chapter 11 and chapter Il1. This is the indispensable analysis and difficult task for the research of

decentralization reform in Cambodia in the future.

4.1 Commonalities and Differences between Two Countries

Commonality and difference in comparative study was thought as a very important point
during early Meiji era. However, in Japanese language, it might be a significant insight for this thesis
that “there is no meaning in referring to other countries without major differences, and that it is
impossible to understand other countries without having anything in common.” 5%*

For me, Shuichi Kato's article discussed why Japanese translation of Western concepts
became possible in the early Meiji era. It is stated that there are three conditions. The third condition
is commonality and difference between Japan and western countries at that time. In Cambodia and

Japan today, the differences are large and there is little commonality. But, it does not mean without

554 As | referred to the article of Kato Shuichi at supra note 31, the meaning of comparative study seems a
hard question.
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commonality. It is important to translate Japanese conceptions and systems into meaningful
conceptions and systems of Cambodia, by referring to the concept of Japan and connecting it to the
concept of Cambodia.

Local autonomy is a universal and common legal issue over any different society. For this
reason, towards the universal challenges of local autonomy and decentralization, there are unique
ways in different societies such as Japan and Cambodia. When describing universality or
commonality, it is easy to note that democratic centralism and local autonomy are problems even in
socialist countries such as China and Vietnam, although they are different from Japan and
Cambodia.

The objective of this part is to find the commonalities and differences between Japan and
Cambodia. Based on commonalities and differences, there are beneficial values for the legal reform
in Cambodia.

4.1.1. Differences

The historical development of local administration system in Cambodia is described in
chapter | of this paper, and the overview of current local administration system in chapter 1. Chapter
111 presented the experiences of local autonomy and decentralization reform in Japan consisting of
the historical legal system development of local public entity, and the overview of current local
public entity, legal framework guarantees of local autonomy, autonomy of entity, and autonomy of
residents, and achievement of decentralization reform in Japan. Based on the historical development
and the current local systems presented, these two countries have different paths of the legal system
development.

The Japanese modern legal system started when the Meiji Constitution was promulgated (on
February 11, 1889) based on the Prusso-German model from Western European country and also
adapted and mixed with the previous legal system. Japan began transplanting modern Western
European local systems in the 1880s, that a two-tier system had been established since this time.
The “reception” of Western legal system in Meiji era was brought voluntarily by Japan government.

Japan followed the integrationist model of local public entity system. The local system was formed
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and ruled by central government officials under the Emperor System. There were two laws of
prefectural system and city system along with the Meiji Constitution. Local public entities were
already regarded as a type of public corporation, but with limited affairs given such as water supply
and facility management affairs. However, police were handled by central administration. There was
the system of delegated affairs and central government supervision on local public entity.

Cambodia’s legal tradition and development was different from Japan. The characteristic of
local administration during the monarchy era, before the French arrival, was not centralized
government, but the strong monarchy, under the de facto authority of the king. Because Cambodia
underwent an authoritarian regime where the king was the Deva-raja or the God king from the early
history to 1863.

Unlike Japan, Cambodia was under the French influence which was known as the French
Protectorate since the French arrival in 1863, then turned to the French control or the French colony
since 1884 until 1953. The French administration made the reform at the national and local
administration level by introducing the French legal system that gradually implemented and
coexisted in Cambodia. Originally, in 1908, the French administration introduced the reform of local
system on “commune” administration, the lowest administration level. Law on the administrative
management of commune was promulgated on June 5, 1908. There were several amendment of
commune law in 1919, 1925, 1943 and 1953. However, the development of local system was only at
the commune level.

In Japan, after the World War |1, Japan was under the Occupation Force. During the
Occupation era, the “reception” of foreign legal system was brought by force after defeated in the
War.%% As a result, after war, the Western legal system model in Meiji era was replaced with the
Anglo-American model of the occupation force. The new Japan Constitution was written by the
occupation force (adopted and took effect in 1947) which is similar to the American legal system.5°¢

And under the new constitution, the conception of local autonomy was born as a general law in

555 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [ £3H1\], 1999), 13.

5% CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 1.
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1947. The Local Autonomy Law was enacted. The existence of the idea of local autonomy and the
existence of general law are not found in Cambodia.

The American separationist model of local autonomy was introduced, along with the Local
Autonomy Act which replaced the laws on the prefectural system and the city system. The
Constitution of Japan 1947, articles 92 to 95 stipulated to promote the principle of local autonomy
system in Japan. Although there was a reverse course to the previous legal practice, the local system
was gradually developed until the new turn in the globalization era in 1990s.

Unlike Japan, after the World War 11, Cambodia established a Constitution in 1947.
However, there was no article about the structure and the local administration system. Cambodian
got the independence from the French in 1953. However, the influence of the French legal system
continued until the beginning of the socialist era in 1975. The beginning of socialist era was the end
of the French influence era when all of the previous legal system was totally abolished in order to
make the new beginning. As a result, Cambodia lacks legal regulations and leads to the arbitrary use
of authority at local level. From 1981 to 1993, Cambodia was under the influence of Vietnamese
administration backed by the Soviet Union, in which the administrative management structure and
legal system was brought by Viethnamese expert. At this point, the local administration system in
Cambodia experienced the Socialist legal system under the principle of democratic centralism.
However, Japan had no experience of the Socialist legal system.

With the international support and the United Nation Transitional Authority in Cambodia
(UNTAC), Cambodia was brought on a democratic legal system in the democratization era. There
was the free and fair national election in 1993. After the national election in 1993, Cambodia had a
new constitution until the present time. However, the Constitution mentions only the administrative
management structure of Cambodia and the detail will be stated in the Organic Law. Local
administration follows the influence of the socialist legal system and the centralization system where
there was a strong central government.

Until 2001, there was an introduction of the Law on Administrative Management of

Commune and Sangkat with principle of democracy and good governance under the decentralization
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policy. CS election was conducted in 2002 with a five-year term. In 2008, there was an introduction
of the law on administrative management of capital city, province, municipality, district and Khan,
which were the higher level of commune and Sangkat administration.

Unlike Japan, Cambodia has no experience of local autonomy that was codified in the
Constitution and no experience of the Local Autonomy Law. There is no concept of local autonomy
which consists of two autonomies, the autonomy of residents and the autonomy of entity in
Cambodia. Cambodia experienced a socialism legal system. This experience is completely different
element to Japan’s experience.

In the present situation, in Cambodia, the central government has a strong supervision
power on local administration. Currently, the management of important officials at local
administration such as governors, deputy governors, administrative chiefs were appointed by the
central government, meaning that the decision were made by and through proposal of the Ministry of
Interior. The Minister of the Ministry of Interior and head of NCDD, Sar Kheng, plays a very
important role in supervising local administration affairs, guiding other ministries and moving the
decentralization reform forwards. But in Japan, both the executive (governor and mayor) and council
members are directly elected by residents. There is no longer the delegated affairs system. The
national supervision changes it form to the national involvements system based on the statutes.
Broader and clearer defined affairs of the local public entities are codified.

Japan has a two-tiered local system based on Local Autonomy Law. Unlike Japan,
Cambodia has a three-tiered local system based on the two organic laws.

4.1.2.  Commonality

Regardless the large difference, Japan and Cambodia have a few common points (1)
existence of the centralized government and rapid economic development (2) a strong centralized
government introduces local public entity system through decentralization (3) seeking for the rule of
law of the governmental supervision to local organizations.

First, the powerful and centralized government was the starting point of both Japan and

Cambodia decentralization reform. Japan’s centralized government was legally found since the
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beginning of Meiji era in which the Constitution applied the German method of setting up
administrative agencies by the central government ordinances. 5’ The Emperor was the highest
organ of the central government who had the law-making power. °5 Japan was among the “written”
law countries.*® The French and German model was strongly built in Japanese bureaucrat’s
knowledge. Japan’s administrative litigation and concept followed the famous French legal proverb
“judging administration is itself a part of administration.” 56° Local system in Japan was formed by
strong central government in the Meiji era.

Similarly, Cambodia’s centralized government was found since the French influent era.
During the French influence, Cambodia centralized system was under the French protectorate and
colony. The French had been introducing the French legal system and local system soon after the
French arrival (in 1863) in Cambodia. 6! Under the French legal system and colony, every decision
and circulation issued by the king must be accompanied by signature of the French Resident
General.%? Moreover, local affairs needed to be seen by appointed officials as district governor and
provincial governor, then approved by the French Resident or the French Resident General. In 1947,
the creation of the first Constitution, Cambodian central government was strong. Although
Cambodia had gone through civil war and had experienced the Socialism era under the principle of
democratic centralism, Cambodia’s local administration system was still under the strong centralized
government system with the appointed provincial and district governor, and appointed commune
chief, and a single party system managing the central government.

The French influence of legal system still existed in Cambodia that Cambodia is among the

“written” law countries. Cambodia’s administrative litigation and concept also follows the French

557 Shuichi Sugai and Itsuo Sonobe, Administrative Law in Japan, (Gyosei [E&5H1\], 1999), 19-20.
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%62 Sorn Samnang, et al., History of Cambodia: French Protectorate Era — the Second Kingdom of
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legal system. Cambodia has no administrative court for administrative conflict. Moreover, the
central government establishes the administrative agencies by ordinances.

Japan’s centralized system and Cambodia’s centralized system is very different in
substances. However, the circumstances under which the local system was formed under the
powerful central government supervision and involvements are common between the two countries.

Not to mention about Japan rapid economic growth, Cambodia has experienced rapid
economic growth in which growth domestic product (GDP) had an average growth rate of 8%,
which is one of the fastest-growing economies in the world.%63 Cambodia’s GDP growth rate is 7%
in 2019, and is expected around 6.8% in 2020, if not badly affected by COVID 19.564

Second, both of Japan and Cambodia’s strong centralized government are on the way of
introducing local public entity system through decentralization. During the globalization era, in May
1995, Japan’s central government initiated the decentralization promotion in a comprehensive and
systematic way with the creation of decentralization promotion law. With the central government
approval of decentralization promotion plan, the comprehensive decentralization law was passed in
July 1999 and came into effect in April 2000. This law promoted the transfer of power to local
public entities by abolishing delegated affairs system.565 On the abolition of delegated affairs system,
necessity of reformation has been insisted from the local side for a long time, but it was abolished
around 20 years ago in reality.

During the globalization era, Cambodia’s strong centralized government had introduced
local government system through decentralization reform. The centralized government started to
establish the Organic Law 2001 on CS %% based on the principle of liberal multi-party democracy

where the structure and system of administration was changed including the election council

%63 World Bank, The World Bank in Cambodia: Overview, accessed June 2, 2020,
https://www.worldbank.org/en/country/cambodia/overview
%64 Asian Development Bank (ADB). Asian Development Outlook 2019 updated: Fostering Growth and
Inclusion in Asia’s Cities, 214.
%65 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 52.
%66 Sar Kheng, Samdach Krolahom, Cambodian ’s Sub-National Administration Management System:
Decentralization and Deconcentration reform, 14-15.
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members and chief of commune. The central government of Cambodia had been moving on
decentralization reform at district and province administration level. In 2005, the strategic
framework on decentralization reform was approved by the central government and a national
committee was created for the decentralization reform, led by the Minister of the Ministry Interior.
The establishment of the Organic Law 2008 on province and district administration was the similar
changes made by the central government over the structure and system of administration including
the election of council. However, the governor and board of governors were appointed by the central
government. Similarly, in the Meiji era of Japan, the local autonomy and centralization are mixed in
which the representative of council were elected by residents only when looking at the city, but on
the whole of local system was under the strong supervision by the central government and
prefectural government.

In 2010, the central government created in the National Program for Sub-National
Democratic Development (NP-SNDD) 2010-2019 with the vision to “develop management systems
of provincial/municipal, district/khan and commune and Sangkat levels based on the principles of
“democratic participation”. These systems will operate with transparency and accountability in order
to promote local development and delivery of public services to meet the needs of citizens and
contribute to poverty reduction within the respective territories.”%6’

In 2020, Centralized government decided to reform the district, municipality, and Khan
structural by integrating line offices into district, municipality, and Khan administration.568 In 2020,
the new National Program for Sub-National Democratic Development, phase 2 (2021-2030) is in
the process of development.

Finally, both Japan and Cambodia are still seeking for the rule of law of the governmental

supervision to local organizations. In order to transfer roles, authorities, affairs and resources to local

%67 Royal Government of Cambodia, National Program for Sub-National Democratic Development (NP-
SNDD) 2010-2019, Phnom Penh, Cambodia, (28 May 2010), 11.
568 Sub-decree 182, 183, and 184 Dated December 2", 2019. Sub-decree 182 on functions and structure
of municipality administration; sub-decree 183 on functions and structure of Khan administration in
Capital city of Phnom Penh; sub-decree 184 on functions and structure of district administration.
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public entities, Japan has been introducing the Local Autonomy Law, the amendment of Local
Autonomy Law in 1999.56° The decentralization in Japan is still in progress.

Cambodia’s central government is seeking for creating legal statutes for the local
government in order to achieve the goal of decentralization reform by focusing on transferring roles,
affairs, authorities, responsibilities, and resources to local governments with an aim of local
development and poverty reduction as stated in the vision of the 10 years national program of
decentralization reform.>’° Cambodia central government stated the strong commitment to
decentralization reform as Prime Minister Hun Sen said in 2008, while talking about the importance

of decentralization that, “reforms represent survival, death comes without reform.”5"

4.2 Legal Problems of Local Administration System in Cambodia

Cambodia is in the critical period of decentralization reform for trying to transfer the central
affairs to SNA. But at the same time, Cambodia has a centralized governing system for various
reasons. Promoting a centralized and decentralized policy is contradictory. This study is intended to
indicate the structure of this contradiction. And it tries to demonstrate that four legal issues arise in
the contradiction between centralization and decentralization. The four issues are: (1) the deficiency
of a general law on local administration system, (2) the distinguishing between corporates (legal
entities) and organs of the central government (3) the nature of “affairs” of local administration, and
(4) the rules of central involvements.

4.2.1.  The Deficiency of a General Law on Local Administration System

The logical reasons of the issue of inconsistency of sectoral laws with the Organic Laws and

decentralization reform are as follow. First, the Constitution of Cambodia does not mention the

principle of local autonomy or the Local Autonomy Law or decentralization reform. Hence, the

%69 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 52.
570 Royal Government of Cambodia, National Program for Sub-National Democratic Development (NP-
SNDD) 2010-2019, Phnom Penh, Cambodia, (28 May 2010), 11.
571 Kato et al., Cambodia: Enhancing Governance for Sustainable Development, 5,
- Hun Sen, Samdech Akka Moha Sena Padei Techo, Prime Minister of the Kingdom of Cambodia,
“Rectangular Strategy” for growth, Employment, Equity and Efficiency Phase I, para 4.
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sectoral laws are still valid constitutionally, although these laws were passed before and after the
Organic Laws (2001 and 2008). Second, the Organic Laws of administrative management (2001 and
2008) stated in the Constitution is not the Local Autonomy Law. So that, sectoral laws that were
passed before and after the promulgation of the Organic Laws are still valid and implemented with
the centralization characteristic. This manner makes the sectoral law inconsistent with the Organic
Laws and decentralization reform. Finally, ministerial Prakas and sub-decree of the government are
used to transfer affairs, authority and resources to SNA. For this reason, it clearly depends on the
intention of the sectoral ministers, who are holding the affairs, and the Minister of the Ministry of
Economics and Finance, who is holding budget and resources, and with the facilitation of NCDDs,
who is spending time to discuss and facilitate, in order to transfer specific affairs and resources to
SNA. That is the contradiction of legal system without a general law on local autonomy.

As stated in article 218 of the Organic Law 2008, “The transfer of affairs and resources shall
be carried out with planning, phasing, rationale, coordination, consultation, transparency and with
minimal disruption to the ongoing operations of the Royal Government and the support of relevant
stakeholders.” 5> And as stated in article 13, “The legal entity shall receive its authority through the
Constitution, laws, Royal Decrees, sub-decrees and other legal instruments that are consistent with
this law.” 573 In practice, the affairs and resources were slowly transferred to SNA. Based on sectoral
laws, the sectoral affairs still belong to the ministries. In order to transfer affairs and resources to
SNA, ministerial or inter-ministerial Prakas and sub-decree are used based on the facilitation of
NCDDs. Based on the Organic Law (2008) Article 218 mentioned above, the transferring of affairs
depended on the willingness of the relevant sectoral ministries, but not based on the general law or
the Constitution.

Of course, there is no article about the norm of local autonomy including both autonomy of
residents and entity in the Constitution of Cambodia. There are two Articles of the Constitution

about the territorial division and administrative management that must be governed in accordance

52 LAMCPMDK, (2008), art. 218.
573 |bid. art. 13.
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with the Organic Law. 3’4 There is also no legal requirement to amend all the sectoral laws based on
the principle of decentralization reform including the principle of local autonomy which was not
written in the Constitution.

The Organic Laws on administrative management (2001 and 2008) were considered as the
Local Autonomy Law for implementing decentralization reform. In theory, these organic laws are at
the higher status compared to sectoral laws which must be amended for the consistency reason.
There is no general law for providing the consistency with the Organic Laws. For example, there are
several attempts for several years made by NCDDs to amend three laws which belong to the
Ministry of Environment and the Ministry of Agriculture, Forestry, and Fishery since 2014. The
recent attempt was made in 2019, but still has not got the successful outcome.

For this reason, it is necessary to have a general law on local autonomy in Cambodia. All
sectoral laws must be amended accordingly for the legal consistency reason. Japan’s experience of
legal reform with Local Autonomy Law in July 1999 along with around 300 laws amended can be
the important lesson for Cambodia decentralization reform in the issue of legal inconsistency.
Moreover, Cambodia also needs to clarify which affairs belong to the central government and which
affairs belong to the local administration.

Moreover, the head of the National Committee for Democratic Development at Sub-
National level (NCDD) is Deputy Prime Minister and Minister of Interior. For this reason,
decentralization reform led by the Minister of the Minister of Interior is viewed as the power
concentration by the Ministry of Interior. For the effectiveness of decentralization reform, the head
of NCDD should be under the Prime Minister.

Due to inconsistency between sectoral laws and decentralization reform in Cambodia and
the experience of decentralization reform in Japan, there is the necessity of a general law on local
autonomy system. All sectoral laws must be amended accordingly for the legal consistency reason as

required in the Local Autonomy Law. However, the characteristics of commune and other SNAs are

574 Constitution of Cambodia. Kingdom of Cambodia [1§ i S (N %S’Lﬂ NMAMGHfiYm], 1993,

amended 2008, art. 145-new (Previously Article 126) and art.146-new (Previously Article 127).
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different in Cambodia. It is difficult to enact a general law for all SNA level. Even in Japan, in the
Meiji era, there were two legal systems in cities and prefectures, and there was no general law.
4.2.2.  The Distinguishing between Corporate (legal entity) and Organ of the State

In Cambodia, based on the Organic Laws, SNAs are the public legal entity (corporate) and
the agent of the State or central government (organ of the central government). These dual
characteristics lead to the issues of shirking responsibility and weak public legal entity and less
autonomy of the SNA. The main problem is the strong supervision of central government.

Japan had been through the experience of dual characteristics of local public entity since the
Meiji era. The supervision on the local public entity was stipulated in 1888 in the city system law
that the supervision of city administration with the prefectural governor first and the minister of
interior second. However, in 1999, the revived Local Autonomy Law provided a clear distinction
between corporation (legal entity) and the organ of the central government by codified the national
and local affairs, and most importantly abolished the delegated affairs.

When we refer to the conception of “autonomy of entity” in Japan, we can find a potential
of commune system. As stated in the Law on Administrative Management of Commune and Sangkat
(2001) Article 10, “Commune and Sangkat councils shall be elected by people in their commune and
Sangkat.” If residents can exercise multiple voting rights in the sense of exercising the right to vote
at the national election and at the same time exercising the right to vote at the commune council
election, the local system of commune will be either a local “entity” or a local “organ” of the central
government. The distinction theory of entity and organ of the central government is worth to discuss
when referring to the legal concepts in Japan.

If commune councils have democratic legitimacy based on the direct election by people in
each commune, nature of “legal entity”” of commune could be clear. Therefore, legal nature of the
commune would be a legal issue in Cambodia with reference to Japanese law. Besides, if the nature
of commune is considered as the “entity” independent from the central government not a local
“organ” of central governments, mutual relevant issues of “affairs” and “involvement” could be

found in Cambodia.
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4.2.3.  The Nature of “Affairs” of Local Administration

In Cambodia, the legal nature of Capital city, provinces, municipalities, districts, Khans,
Commune and Sangkat (known as sub-national administration, SNA) are the public legal entity, and
the agent of the central government.

Commune affairs stipulated in the Organic Law 2001 was broad and unclear. As stated in
the Organic Law (2001) Article 43, “In the role of implementing local affairs, commune and Sangkat
has some affairs: guarantee security and public order; management necessary public service and
responsible for the better operation; encouragement for the enhancement of comfort and welfare of
people; support the socio-economic development and bring about the living standard of people;
protect and take care of the environment, natural resources, culture, national heritage; coordinate
people views in order to bring out the mutual understanding and tolerance; implement general affairs
in order to respond to the people needs.”

Provincial and district affairs were also broad. There are two types of affairs, the obligatory
affairs and the permissive affairs. Moreover, in the implementation of all affairs, the council must be
accountable to both the citizen and the Royal Government. As stated in the Organic Law 2008
Avrticle 34, “The council shall be accountable directly to all citizens for making decisions on
priorities and for ensuring democratic development within its jurisdiction....” And Article 35 stated
that “The council shall be accountable to the Royal Government for following the Constitution, laws,
royal decrees, sub-decrees and legal instruments.”

As can be seen above noted, there is no distinction between the nature of the affairs. In
contrast, in Japan (chapter Il1), there were two affairs (public affairs and delegated affairs) in Meiji
and a new affair (administrative affairs) was added under new Constitution. When the theory of the
nature of affairs was found in Meiji Japan, any theory regarding the nature of affairs of SNA can’t be
found in Cambodia. It is unlikely that it has legal personality in the sense of being independent of the
central government.

SNA is basically a local office of the central government, and it handles central government

affairs. The central government including ministries has the power to directly check local organs’
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affairs, and issue standards and to endorse the local affairs. Moreover, there are difference and
inconsistency in administrative practices at central ministries, so the local organs have been
confused.

In 1999, Japan abolished the delegated affairs and defined the local and national affairs. The
Local Autonomy Law abolished the delegated affairs and provided broad responsibility to local
public entities to be responsible as much as possible for all affairs closest to the life of residents.

This law provided a clear responsibility between local public entity and central government.
The central government is responsible for affairs related to (1) Affairs relating to Japan as a nation in
the international community (2) Affairs relating to various activities of the people that should be
handled in a uniform, nation-wide manner; (3) Executing policies and projects that must be
performed from a nationwide viewpoint or on a nationwide scale.>’® Japan is still moving on
decentralization reform after the abolishment of delegated affairs and clarified the national and local
affairs. This may possibly be a good lesson for Cambodia.

Cambodia is also moving toward decentralization reform. Based on Japan’s experiences,
Cambodia should define the national and local affairs and resources in the laws or in the would be
“Local Autonomy Law” if there is any.

In Cambodia, because the local administration consisted of dual characteristic of the public
legal entity (corporate) and an agent of the central government, the characteristic of SNA are hardly
be considered as the local public entity. Based on the Japanese experiences, the amendment of the
Local Autonomy Law must include the amendment of hundreds of sectoral laws for its conformity.
Moreover, in order to turn the SNA to local public entity that is independent from the central
government, the delegated affairs must be abolished. Then, the affairs of central government and
SNA must be clearly distinguished and codified in the general law or Local Autonomy Law. When
the law recognized the equal status between the SNA and the central government, the conflict

resolution system must be established. The principle of subsidiarity must be stated in the law.

575 CLAIR, Local Government in Japan 2016, (CLAIR, August 2017), 14.
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4.2.4.  The Rules of Central Involvements

There is a strong central supervision especially from the Minister of the Ministry of Interior
and Head of NCDD. This supervision is very important to help moving decentralization reform at
the national level and supporting the implementation of decentralization reform at SNA.

Also, it is very important to have the mechanism to prevent central government from
interfering into the affairs of local administration, as well as to prevent local administration from
abusing the transferred powers. Therefore, the legal system of involvements (Kan-yo in Japan) has
significance.

Cambodia has a very strong control over the local government over some important issues
including the appointment of local personnel, the dissolution of elected council, the national
approval or endorsement. The power to appoint local personnel of the central government was very
strong under the centralization system. Previously, all personnel of local administration were
appointed by the central government including ministries and institutions based on their level of
position. Since 2019, only the management personnel, such as governor, board of governors, chief of
administration, and CS clerk are appointed by the central government. In this reason, the council and
the appointed governor and staff will be, more or less, accountable to the central government than to
the residents.

Moreover, the power to dissolve the elected councils by the central government is written in
both organic laws (2001 and 2008). The residents have no power to recall the elected council, based
on these organic laws. When referring to Japan, it is considered that legal grounds are required for
the involvements by the central government. However, there is no administrative law in Cambodia at
this time that requires a legal basis for administrative activities when they violate the freedom of the
people.

Therefore, even if we succeed in positioning the commune, district and province
administration as a kind of local public “entity” independent from the central government, the theory
that the involvements of central government that violates the freedom of the commune requires a

legal basis is still difficult to be understood in Cambodia. It depends on conditions of developments
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of administrative law in Cambodia that can control the administrative activities under the law. This
is not just a matter of the Local Autonomy Law.

In short, the general law on local autonomy is necessary to codify the affairs of national and
local public entity. Delegated affairs should be abolished. The national supervision and involvements
should be codified. The national and local conflict resolution mechanism should be established.
Moreover, along with the establishment of the general law, there should be the amendment of
hundreds of current relevant laws for the conformity with the general law and the Constitution.
Along with the general law, it is necessary to have administrative law that provides the legal basis
for administrative activities whether or not they violate the freedom of the people that activities must

be based on law.

4.3 Conclusion

This chapter presented one of legal challenges of the local administration system in
Cambodia. This chapter also tried to learn the possible lessons to apply in Cambodia from the legal
perspective of Japan. As a result, the main findings in this chapter are as follows.

There are large differences between the two countries, but there are a few common points.
The main different points in both countries are as follows. The differences are that Japan began
translating modern Western European local system in the 1880s, that a two-tier system had been
established since that time. And under the new Constitution, the concept of local autonomy was born
as a general law in 1947. The Local Autonomy Law was enacted. Whereas, in Cambodia, the French
type administration was originally introduced as a modern local system in 1908. A three-tier local
system was established. Moreover, the existence of the idea of local autonomy and the existence of
general law are not found in Cambodia. Cambodia experienced the socialist legal system, but Japan
had no this experience. Japan has introduced the administrative law, but Cambodia has ho administrative
law. There was the abolishment of delegated affairs in Japan local autonomy system, but not in Cambodia.

Apart from the different points, there are a few common points as follows. First, the

powerful and centralized government was the starting point of decentralization reform for both Japan
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and Cambodia. The central government of both countries had the approval and final decision.
Second, both of Japan and Cambodia’s strong centralized government are on the way of introducing
local government system through decentralization. Finally, both Japan and Cambodia are still
seeking for the rule of law of the governmental supervision to local public entities.

Moreover, this paper tries to demonstrate four legal issues arise under the condition of
turning from centralization to decentralization system in Cambodia by referring to Japanese
experience of local system. (1) the deficiency of a general law on local administration system, (2) the
distinguishing between corporates (legal entities) and organs of the central government (3) the nature
of “affairs” of local administration, and (4) the rules of central and local involvements.

First, there is a deficiency of the general law on local autonomy in Cambodia. There is the
issue of inconsistency between sectoral laws and the Organic Laws and the policy of decentralization
reform. Because the practice towards decentralization depends on each ministry, but effective
supervision is an issue in Cambodia. Especially Ombudsperson organs might be considered as
significant system in future. Based on the Japanese experiences, it is necessary for Cambodia to
establish a general law on local autonomy. All laws must be amended according to the principle
stated in the general law. However, considering that the characteristics of commune and other SNAs
are different in Cambodia, it is difficult to enact a general law to all SNAs. Even in Japan, in the
Meiji era, there were two legal systems in cities and prefectures, and there was no general law.

Second, there is not clear distinction between corporates (legal entities) and organs of the
central government in Cambodian legal system. SNA has dual characteristics as public legal entity
and as agent or organ of central government. These dual characteristics may lead to the issues of
shirking responsibility and weak public legal entity under the strong centralized government. Based
on Japanese experience, in order to turn the SNA to local public entity that independent from the
central government, the nature of commune would be the significant issue. Because commune
councils have been directly elected after 2002, this election system could be thought as giving

democratic legitimacy to the commune.
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Third, the nature of “affairs” of Cambodian local administration has not been discussed.
SNA is basically a local office of the central government and handles central government affairs.
The central government including ministries has the power to directly check local organs’ affairs,
and issue standards and to endorse the local organs’ affairs. Moreover, there are difference and
inconsistency in administrative practices at central ministries, so the local organs have been
confused. Therefore, the affairs of central government and SNA should be clearly distinguished and
codified in the general law or Local Autonomy Law.

Finally, related to the rules of central involvements and supervision, Cambodia has a strong
supervision over the SNA because most of the appointment, approval, endorsement and decisions
are made at the central government. This strong supervision characteristic is considered as an
opposition to the principle of local autonomy when we refer to Japan. It would be important to have
the mechanism to prevent central government from interfering into the SNA’s affairs, as well as to
prevent local public entities from abusing the transferred powers. Therefore, the legal system of
involvements has significance.

However, there is no administrative law in Cambodia at this time. Therefore, even if Cambodia
succeed in positioning the commune as a kind of local public entity independent of the central
government, the theory that the involvements of central government violate the freedom of the
commune is still difficult to be understood in Cambodia. This is not just a matter of the Local
Autonomy Law.

To sum up, this chapter illustrated when Cambodia applies the Japanese concepts,
Cambodian local administration of commune can be turned, to some extent, to autonomous local
public entity. Logical problem of the legal nature of commune would be the starting point for

seeking a local autonomy in Cambodia.
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Conclusion

From centralization to decentralization, the important role of supervision of the Minister of
the Ministry of Interior and the Head of NCDD is to unify the disparities of each ministry and to
guide the decentralization reform of each ministry and support the implementation of
decentralization reform at SNA level.

Recently, Cambodia has been trying to introduce decentralization reform, firstly, at
commune level with direct election of the commune council from the resident in 2002, and lastly, at
provincial and district level with indirect election of the provincial and district council in 2009. As a
result, the new organization structure and the new administration system at SNA levels were
established. In early 2020, there was an integration of the line offices at district level into the district
administration making this administration as a unified administration system.

Generally, introducing decentralization reform from the strong centralization is a
contradiction. Cambodia is in this contradiction issue. As a result, there are issues faced such as
inconsistency of sectoral laws with both of the decentralization policy and the Organic Laws,
unclearly distinguished between corporates (legal entities) and organs of the central government,
unclearly defined the nature of affairs of national and local administration, and the lack of rules of
central and local involvements or supervision.

It is important to understand the historical legal development of local administration system
and the current situation of local administration system in Cambodia (see Chapters I and I1). In order
to understand the current legal issues and stage of decentralization in Cambodia, this study needed a
comparison to other countries (Japan). Therefore, this study referred to the historical legal
development of local autonomy and decentralization reform in Japan (see chapter I11) to objectively
analyze the current situation in Cambodia and to find out the legal issues (see chapter IV).

In Cambodia, the two Organic Laws were enacted in 2001 (for commune administration
level) and in 2008 (for province and district administration level) respectively. The implementation
of these two laws has been facing with the inconsistency for 20 years. Moreover, the Organic Laws

itself are not Local Autonomy Law or consisting with any provision stating about or guaranteeing
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the principle of local autonomy. In Japan, the principle of local autonomy was guaranteed in the
Constitution and the general law (Local Autonomy Law). The principle of local autonomy consists
of the autonomy of residents and autonomy of entity. These principles are not understood in Cambodia.

In Cambodia, the current situation is that the transfer of affairs has been incrementally
developed in the last 20 years. SNA is basically a local office of the central government, and it
handles central government’s affairs. The central government including ministries has the power to
directly check local affairs and issue standards, and to endorse the local organs’ affairs. Moreover,
there are the different and inconsistent administrative practices at central ministries, so the local
organs have been confused. Therefore, it is important and necessary to have a unified rule or
common rules for involvements under each ministry.

Given the examination of the development of legal system of local administration in
Cambodia and Japan’s experiences of local autonomy and decentralization reform, this paper will
propose four legal issues that would be solved in the future as follows.

First, this study raises an issue of inconsistency of sectoral laws with both of the
decentralization policy and the Organic Laws. As a result of this study, it is necessary to establish a
general law on local autonomy in order to solve the issue of the inconsistency issue. All sectoral
laws have to be amended for the consistency with the decentralization reform. However, considering
that the characteristics of commune and other SNAs are different in Cambodia, it is difficult to enact
a general law to all SNAs. Even in Japan, in the Meiji era, there were two legal systems in cities and
prefectures, and there was no general law.

Second, the Organic Laws were unclearly distinguished between corporates (legal entities)
and organs of the central government. As a result, Cambodia local administration has dual
characteristics, as the public legal entity (corporation) and as the central agents (organ of the central
government). Similarly, Japan had been through this experience since the Meiji era, but during the
democratization era (in 1999), delegated affairs were abolished and local and national affairs were
clearly distinguished and national and local involvements were codified providing a clear distinction

between corporates and organs of the central government.
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Third, Cambodia has unclearly defined the nature of affairs of national and local
administration. Based on this study, the nature of the affairs in Cambodia could be an important
issue in future. In contrast, in Japan, two affairs such as the public affairs and delegated affairs have
been discussed. Administrative affairs were added under the new Constitution.

Finally, Cambodia is lacking rules of central involvements or supervision. Basically, the
residents cannot decide the organization of the local administration and the local boundary or name.
If the residents cannot decide for themselves, this will be decided by the central organs. Arbitrary
change of local administration organization and the local boundary or name by the central organ is in
opposition to local autonomy. Therefore, the idea is born that a unified rule is set by the law so that
the central organ cannot freely change the local administration organization and the local boundary
and name. Having the mechanism to prevent central governments such as ministries departments
from interfering into the local affairs, as well as to prevent local administration from abusing the
transferred powers is very important. Therefore, the legal system of involvements has significance.

However, in Cambodia, there is no Administrative Law at this time which requires a legal
basis for administrative activities when they violate the freedom of the people. We can’t argue the
necessity of protection of the autonomy of commune as an analogy of people’s freedom. The
existence of Administrative Law is very important for regulating the arbitrary activities of
administrator, for both the central government and SNA. Therefore, potential of Local Autonomy
Law depends on conditions of Administrative Law in Cambodia.

For the time being, efforts to increase the legality of the supervision by the Ministry of
Interior would be organizational and procedural problems in Cambodia. If the supervision of the
Ministry of Interior changes from one that aims at supervision itself to one that also includes local
autonomy guarantee, the specialized civil servants, special organization to supervise and the
procedure of supervision will become an issue. From here, a local autonomy law seems to be born.
The author expects that this work can contribute to the legal development of local autonomy in

future.
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giimsmicgfine idgjstanimighnuhuistinia-oe fadigumoanuni
SU{URTIN WM A S1i6]118)5]. Dated March 12, 2021.
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Sub-decree No. 51. Sub-decree on the transfer of national budget to CS’s fund [HS{fitijadfi Miigs
nSmefisimigysynSHug ainsi]. Dated April 1, 2018.

Sub-decree No. 57. Sub-decree on Administrative Measure in order to Prevent the Infected Disease
of COVID 19 and Severe Communicable Disease and Causing Other Serious Danger [HS
Rrgaifimsmirgn ifgjstanimighnuhuistinia-o & faddgumoanuni

SH{DRUIN I IR §IK§IE)H]. Dated March 31, 2021,

J J

Sub-decree No. 59. Sub-decree on Exemption on Age Condition and Age Limitation for Candidate
Applying for Competition Exam to be Selected to become Civil Servant [H SLﬁﬁj f{:j i

ubniud g eanmtyg Samif ANGMWIvHESG UuIg it uifag unh
(v nnu§ntmiciin]. Dated January 24, 2017.

Sub-decree No. 66. Sub-decree on Obligation in Receiving COVID 19 Vaccine [H8{fij&ifi
magAgnimisgumimihfianimimitinii-o &]. Dated April 11, 2021,

Sub-decree No. 68. Sub-decree on the Providing Administrative Service at Sub-National
Administration [HS{fitijaafimig AsTeudig M UiSTifUH ATMYME]. Dated February
21,2013,

Sub-decree No. 68. Sub-decree on the General Process of Transferring Functions and Resources to
Sub-National Administration [HS{finjaififidhimigiglismngiyeini Shnsmsgjigl
B U AMBNE]. Dated May 10, 2012.

Sub-decree No 81. Sub-decree on Changing the Name of Department General of Administration of

Ministry of Interior to Department General of Local Administration of Ministry of Interior.
Dated August 17, 2006.

Sub-decree No. 85. Sub-decree on Establishment and Functioning of National Committee for
Combating against COVID 19 [HS{fnjaifimni]us Samiifiniglisnnn:nymic

UG URINGARTE-9 €], Dated June 13, 2021.
Sub-decree No 86. Sub-decree on Construction Permission Letter. Dated December 19, 1997.

Sub-decree No. 93. Sub-decree on Transferring Resources from National Budget to Commune and
Sangkat Budget [HS{fitijagfimiginsmeiisimiigsyulfiul asnti]. Dated August 06,
2010.

Sub-decree No. 109. Sub-decree on the Establishment and Functioning of Ministry of Interior [H§
Fajaiimuus Samiiiinie is{raghusunis]. Dated August 19, 2015.
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Sub-decree No. 109. Sub-decree on Transferring Resources from National Budget to Commune and
Sangkat Budget [H§{fifijalfiimnginsmefisimigy sy i) ains]. Dated August 28,
2007.

Sub-decree No.111. Sub-decree on Establishment and Functioning of Sub-Committee of the National
Committee for Democratic Development at Sub-National Level [HS{Raj&Ifimngut Sami

Uinig] isHgHAN:APEMI TaTAAN: AN EMINE I MIHAIg M uTuupmMEUIN
wiisiHAmumS]. Dated July 20, 2020.

Sub-decree No.113. Sub-decree on Garbage and Solid Waste Management in Urban Area [HS{fiti]
AAMITRUAN NG ANATHE U516 8]. Dated August 27, 2015.

Sub-decree No 116. Sub-decree on the Managing and Functioning of Office of Council of Ministers
[msifinaiimngus Samipigiel isfajmiman:igu(§]. Dated September 6, 2018.

Sub-decree No. 121. Sub-decree on Transferring Additional Budget from National Budget to
Commune and Sangkat Administration for Local Development Expenditure [H§{fifjadfimi

iinsmeviguiisimigi syt wind apnusamwnRigjSynugs]. Dated August
21, 2019.

Sub-decree No. 152. Sub-decree on Amendment Article 12 of Sub-decree on Development Plan and
Three-Year Rolling Investment Program of Capital City, Province, Municipality, District

and Khan [HS{Rnjalfiminupunmow isusifinjaiissmmAigSunyiiiSiuna
IliRunsm§ 184 {fid {jun 20N]. Dated December 06, 2010.

Sub-decree No. 156. Sub-decree on Establishment and Functioning of Unified Commanding
Committee at Capital, Provincial, Municipal, District and Khan Administration [HSlLﬁﬁjii

Amngus Samiiiniel isnan:ugnmmamaigaunsms 185 (s (s 2],
Dated March 31, 2014.

Sub-decree No. 172. Sub-decree on District and Municipality Financial Management System [H§
RnafuAspURRNIMIRIUAIIG MUY {fUf]. Dated October 09, 2012,

Sub-decree No 182. Sub-decree on Functions and Structure of Municipality Administration [HSLﬁﬁJ
iy eint Shisn G ST MR, Dated December 2, 2019.

Sub-decree No 183. Sub-decree on Functions and Structure of Khan Administration in Capital City
of Phnom Penh [HS{fifjaifiyeini Suisnwgsigmugnn isnimEfinem). Dated
December 2, 2019.

Sub-decree No 184. Sub-decree on Functions and Structure of District Administration [#S{fit]#fl
y2ini SHITN G ST M{fUR]. Dated December 2, 2019.
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Sub-decree No 191. Sub-decree on Transferring Functions Related to the Management of Small
Children Education, Primary Education, and None-Formal Education to Municipality and

District Administration [#S{fi5j&d i mifuATEeNINIMAAgSumipvRhMIHGIRNI
§j6 minvivveaRn Shmmvhipipdg Bt migmuin (jun]. Dated September 14,
2016.

Sub-decree No 193. Sub-decree on the Assignment Functions on Management and Health Service
Provision to Capital and Provincial Administration (CPA) [HSlLﬁﬁjﬁ:iﬁmILUﬁ n'ﬁqam:m:

noah Rgiiuh g af m 19195 nuntim S 185]. Dated December 4, 2019.

Sub-decree No. 215. Sub-decree on Role, Function, and Work Relation between Phnom Penh
Council and Board of Governors and between Khan’s Council and Board of Governor in

Phnom Penh [HS{fijaifinn§ mifig Shfan§sumunnuapuinn san:afinung
midinm Supnvidnp aan:aAmuenn isnimEHinm]. Dated December 14, 2009.

Sub-decree No. 216. Sub-decree on Role, Function, and Work Relation between Provincial Council
and Board of Governors, between Municipality Council and Board of Governor, and

between District Council and Board of Governor [HS{fitijaifig 1§ mifig Suéniésh
MINIUHYIIRN fnn:EAD RS (PuBnp aan:ERnupd Sanviln aan:
HAMU{fuH]. Dated December 14, 2009.

Sub-decree No. 217. Sub-decree on Establishment and Functioning of Facilitation Committee of
Capital Council, and Facilitation Committee of Khan Council of Phnom Penh Capital City

[HSRn i miuiis migus Samipiigiglissan:nnimiupuAP TGRS L
inuiinpnomiging Sunan:npiminpuupuvignisopviinnenn isntms
§100)]. Dated December 14, 2009.

Sub-decree No. 218. Sub-decree on Establishment and Functioning of Facilitation Committee of
Provincial Council, Facilitation Committee of Municipal Council, and Facilitation

Committee of District Council [HS{fijaifmivifis mngus Iumipiimelisnan:nypd
MI{PUP TGRS 0 (RUIFRNISH AAN:RANBMI{PIULTE TGRS nuiinn
{1 Shaan: A BEMIUPUTE TGRS B[ RN{fUR]. Dated December 14, 2009.

Sub-decree No. 219. Sub-decree on Development Plan and Three-Year Rolling Investment Program
of Capital City, Province, Municipality, District and Khan [ S {fiijed il sminfigjiiny

iiitinadgiifunsme 125 (7t (jun 80N]. Dated December 14, 2009.

Sub-decree No. 240. Sub-decree on Delegation of Power to the Board of Governors of Capital,
Province, Municipality, and District for the Personnel Management Working at Sub-

National Administration [HS{fitijrafi mufuigryR§aamsigigjnan:ainuntms
124 (H {fufi UMIRUENURIORTINMMINISIHAMYmMA]. Dated December 27,
2017.

211



Sub-decree No. 264. Sub-decree on the Establishment and Functioning of General Department of
Administration, Ministry of Interior [H§{f &3 fimun])ut Samiuiiiniel isnpnwnns

TN {J1BUNIE]. Dated October 01, 2014,

Sub-decree, No. 285. Sub-decree on Recruiting, Managing and Implementing Permissive Functions
by Sub-National Administration Council [HS{fifijai i mu(i anfas (ROTAY MinAioh §4
missiy et i winsinn isifn U AMBMA]. Dated November 18,
2014.

Sub-decree, No. 286. Sub-decree on the Procedure for Preparation, Amendment to and Appeal for a
Bylaw (Deika) of the Capital Council, Provincial Council, Municipality Council, District

Council, and Khan Council [#S{Rnj&ifi 8RR st mngus mainiy Saminuiniudm
wapsinpname puiinpies muinpmh pvidnppun Shipuiinnenn). Dated
November 18, 2014.

Sub-decree No. 497. Sub-decree on Delegation of Power to Sub-National Administration in
Appointing, Changing and Terminating Civil Servant’s Duty Working at Sub-National

Administration [H§{fifjadimn§pdngnyAnmss o aimuhighminamns
migasys BamivuaiigeEniminin idudingminisinidmumi). Dated
November 06, 2013.

e. Inter-Ministerial Prakas

Inter-Ministerial Prakas No. 073 on Using the Budget of Environmental Service for Implementing
Solid and Liquid Waste Management Functions at Municipal Urban Area of Sub-National

Administration [{TM fHgI{fiagl AIf Mu{iimanmusimiunandwuians w{mtng
IYSIMITRUEYANTH nf My gt s{iIvaIgnURRIMEME]. Ministry of
Environment, MEF, and Mol, Dated February 6, 2015.

Inter-Ministerial Prakas No. 149 on Issuing Additional Guideline on Technical Guideline on
Preparation Three-Year Rolling Investment Program of Capital City, Province,

Municipality, District, Khan, and Commune and Sangkat [{[JM ad#§i{fi el adfimidAg)
iPmaisiiansitinmuiguubivsiinnsivignigugimn]us Saminanany
Hitinadgiifiuntdm8 18g (nn (fun 8 St wina]. Mol and MoP, Dated
October 7, 2020.

Inter-Ministerial Prakas No. 152 on Preparation and Functioning of Health Department of Provincial
and Capital City. Dated April 24, 2020.

Inter-Ministerial Prakas No. 195 on Defining the Minimum Rate of Garbage Service Management
and Solid Waste in Rural Area [ s gi{iiagh ajfi misnini{psiivin isiauh

{RO{PYENY /AN MTH SIS S]. Ministry of Environment, MEF and Mol, Dated May 6,
2018.
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Inter-ministerial Prakas No. 236. on Determining Managing Condition of Supervision on Provinces
and Cities on Financial System and Public Property [{UfM fuH §1{fifyil ﬁjﬁmiﬁﬂﬂﬁ

uneANRuEED ismamapmuidies (v fhwviiimin §4180jaY]i]. MEF and
Mol, Dated March 31, 1999.

Inter-Ministerial Prakas (circulation) No. 324, on the Procedure of Establishment, Management and
Functioning of Procurement Committee and Procurement Unit of Capital, Province,

Municipality, District, and Khan Administration [{UM fJH 8i{fi i ﬁjﬁ§§?§%8miﬁiﬁﬁ
mifut Samipiaigl isann:animingny ShEpmougRgIvAEMUNGmS
126 {1 {fUfi 8AN]. MEF and Mol, Dated April 01, 2013,

Inter-ministerial Prakas No. 568 on Giving Decision Making Power over Public Procurement at
Capital, Province, Municipality, District, and Khan [[5f &HI{fiagh egfimijuaniaag

iEsHUAGUgREANMIAN: IS UNEmE 125 (7Y {fUh 2AN]. MEF and Mol,
(May 21, 2014).

Inter-Ministerial Prakas No. 8682 on the Management and Usage of Revenue from the Fine of
Adgainst Sub-decree 113 on Garbage and Solid Waste Management in Urban Area [[UM {0
Hgipagh gimipoph Simndmadapuiimii Swrgimiadndimemdugausy
HSARjAAMIptEN NS AT EPRRS]. MoE, MEF and Mol, Dated September
10, 2019.

Inter-Ministerial Prakas No. 14342 on Providing Administrative Service of Sub-National
Administration [[UM fIHSIRRIN &30 MIGRNIGDN IV RIIE M URRMEmE]. MEF
and Mol, Dated December 29, 2016.

Inter-Ministerial Prakas No. 14343 on Providing Incentive Budget on Management and Revenue
Collection from Administrative Service Fee of Sub-National Administration [{UfM fJH§1
{egh il mig aisTman Submigpt(ph Shmipyusanuiinipionigouwagnn
HAIMEMH]. MEF and Mol, Dated December 29, 2016.

f.  Prakas (Ministerial Circulation)

Prakas No. 010 on the threshold of amount of money for making decision on public procurement
[[m i minBadaima g opsahfigugaganminn:]. Ministry of Economic
and Finance (MEF), (January 14, 2019).

Prakas No. 031. Prakas on duty, rights, and structure of the provincial and municipal administration
[umasaifimify 3§ Shisngsivaiigmeuies (). Ministry of Interior (Mol),
Dated February 15, 1994.

Prakas No. 068. Prakas on Changing Structure, Roles and Duty of Rural Development Committee
and Executive Committee of Province and City [{UM ﬁjﬁ:jﬁ‘mﬁﬁ B I mﬁg QS@'
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Shmifigivaonnn:nyniminfigiSnsus Shnann:nmimipiviies [in]. NCDD,
Dated September 08, 2008.

Prakas No. 069. Prakas on Delegation of Functions on “Tourist Entertainment Center for Adult” to
Capital and Provincial Administration [{JM & e i MG uRARYHSINT "MIFURREANL

ﬁﬁ‘pgigﬁjmﬂﬁﬁsm‘jm mfm" ajimigmﬂmﬁm§ 181]. Ministry of Tourism, Dated
March 18, 2016.

Prakas No. 081. Prakas on duty, rights, and structure of the provincial and municipal police head
quarter. Mol, Dated April 22, 1994.

Prakas No. 089. Prakas on Delegation Function on Vehicle Registration of Personal Ownership to
Capital City, Province, Municipality, District and Khan [[Uf adegfi mii§i{pfisniggein
mig:ufunssfidumnyagnnts §uglnnngmuntmy 12g {jib fun aan).
Ministry of Public Work and Transportation, Dated March 06, 2018.

Prakas No. 090. Prakas on Delegation Function on Providing Driving License of Type “A” and “B”
for Cambodian Citizen to Capital and Provincial Administration [[Uf asedfi mi§pinny

HoinI MIRUUAITRUILNSWS{IIAG i~ 81 8~ oM nigig: §isidmigmen
nims 181]. Ministry of Public Work and Transportation, Dated March 06, 2018.

Prakas No. 094. Prakas on Delegation Some Function in Rural Development Sector to Focal
Districts [[u asegimiiipinnyyeini ywigsnniaiwnfigj§isus 1¢18igm
U{fufTe AUTiTl]. Ministry of Rural Development, Dated March 12, 2019.

Prakas No. 095. Prakas on Duty and Structure of the Secretariat of Ministry of Interior. Dated May
07, 1994.

Prakas No. 096. Prakas on the Implementation of Provincial and Municipal Budget of the year 2001.
MEF, Dated January 18, 2001.

Prakas No. 178. Prakas on Providing more Capacity and Sharing the Duty in Seila’s Working Group
of Ministry of Interior. Mol, Dated January 31, 2001.

Prakas No. 203. Prakas on Provincial and Municipal Financial Order. MEF, Dated March 18, 1999.

Prakas No. 206. Prakas on Strengthening, Reforming Public Finance of Vertical Public Offices at
Provinces and Municipalities. MEF, Dated March 18, 1999.

Prakas No. 215. Prakas on Appointing the Officials to Monitor the Provincial and Municipal
Finance. MEF, Dated March 30, 1999.

Prakas No. 321. Prakas on Delegation Functions on Providing Administrative Service Related to
Providing Mineral Resource License for Mining as Small and Handy Operation to Capital

and Provincial Administration [[iM & (ifi MG {uRgngyeinmamigiaunmnfgin
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miUMmupnEsmsiiuipivimiinsugan:ndyjny Shngs 118igmnu
nims 181]. Ministry of Mines and Energy, Dated September 01, 2017.

Prakas No. 326 on the Threshold of Amount of Money for Implementing Public Procurement
[MaAIMIREREAIMA WINUHSIRIE ANja g Y], MEF, Dated March 27, 2014,

Prakas No. 348 of Duty, Function, Working System, and Structure of District/Khan. Mol, Dated
March 16, 2000.

Prakas (25 Prakas, No. 541 to 560, 567, 568, and 570 to 572) on the Transferring of Civil Servant of
Ministry of Interior to CPMDK Administration [[pm s i fimngis{§namicginupudan

{Reghuuniy 1918 muies MM ifnujun isnEmE 186..(51h W dE)]. Mol
(February 21) and (February 22, 2019).

Prakas No. 3390 on the Establishment of Structure of Department and Role, Duty of Offices Within
Department Under General Department of Administration, Ministry of Interior [{IJf &1 {l

mijjudisnagsiuainwans fagnd midgiuamitniwsan:nwsns isny
SQUURE SIFM U {[ifgBUNTEG]. Mol, Dated March 04, 2015.

Prakas No. 3502 on the Management of Role, Duty, Structure and Functioning of Offices Within
Department Under General Department of Administration, Ministry of Interior [{UfM{J ﬁ:i il

miflusgnd mifg isnags Sangluvuminmvaimitniiwsan:nwans ismy
QUUHE SIFM AT {[iJ¥BUNIG]. Mol, Dated April 05, 2016.

Prakas No. 3840 on the Management and Functioning of Commune Committee for Women and
Children [[pmasaiiimni]ud Samipiigielisann:nnimisguugnfiumind Sunmi
Uj cUiNii]. Mol, Dated September 22, 2020.

Prakas No. 4273 on the Establishment of Office under Division of Phnom Penh Capital city
Administration, the Establishment of Office of Khan Administration, and on Roles and

Functions and Procedure of Offices [ aiajfii miviiamitniiwsan:§mnmiisanan
nimEfing miviismitnuwisananann famifandgng mify myuivsmans
1SMIN AR 2], Mol, Dated December 30, 2009.

Prakas No. 4274 on the Establishment of Office under Division of Provincial Administration, the
Establishment of Office of Municipality Administration, and the Establishment of Office of

District, and on Roles and Functions and Procedure of Offices [[Jm fu&jfimivifis
mitnMwsan:Fnamisannnisg miviiamitniuisananiin mivids
mitiwisananin Samidanagaé mifg ny)uisumang ISMIEN G wginims).
Mol, Dated December 30, 2009.

Prakas No. 4275 on the Establishment and Functioning of Women and Children Coordination
Committee of Capital City Council, Provincial Council, Municipal Council, District
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Council, Khan Council [[smasaifimni)ué Samiuiiiniel isann:aqimifiign:
wnuAgmIpAl S sipapvinpnoms peiinpien psdapmy pedan
{fun LﬁHLﬁﬁj‘lS@]. Mol, Dated December 30, 2009.

Prakas No. 4512 on the Establishment of Public Relation and International Cooperation Division
into the Structure of Phnom Penh Capital City Administration [{UM ﬁjﬁjﬁmiﬁiﬁﬁ?}mﬁmi

¢nigshanminn: Shsnpivimimgind isighisniwggannntmEdinm]. Mol,
Dated September 12, 2017.

g. Regulations below Prakas

Circulation, RGC, No. 02 on Strengthening the Process of Decentralization and Deconcentration
pasfinnsiaiimingfisAgdidhimifinnsipiaiugms Shiatinugjmi). RGC, Dated in
(July 9, 2018).

Circulation, Mol, No. 004 on Process and Procedure of Village Chief Selection, Holding Position,
Changing Village Chief, Village Assistant Appointment, and Roles, Duty, and Functioning

of Village Affairs [ird6finnsidjil ivuus 8816 ismufiifaivnd migrumsainng
mimaTynend miaueiy dgwmiugd fuged mifig nyjuui§minnuans].
Ministry of Interior Dated in (March 17, 2006).

Circulation, RGC, No. 39 on Preparation of Transferring Actual Functions to Sub-National
Administration [1i6 ATEGATA MY uSiGIEMIMAMNAD ST NURAMENE].
RGC, Dated in (May 22, 2017).

Decision of NCSC, No. 006/01, Decision on Working Procedure of National Committee to Support
Commune and Sangkat [1fUGRATHG & Hig]uisuif mannuaiann: animimasi g

fUiNH]. Dated August 24, 2001.

Decision of RGC, No. 12, on the Establishment of One Window Service Office and Ombudsman
Office at District and Khan Level [1tdGfiaiiis a0 mivif amiun b wipnio Mg iyt

SmTun M wiphnuIgisIafi{un 8] RGC, Dated June 30, 2008,

Decision of NCSC, No. 014/01, Decision on Creation of other Sub-Committees under National
Committee to Support Commune and Sangkat [iﬁjﬁﬁfﬁﬁﬁ ﬁ:jﬁmimﬁﬁﬁslﬁﬂﬂ:ﬁijmi

adan:ann:ANEMIM A {gUiasiNA]. Dated September 28, 2001.

Decision of RGC, No. 39, on the Preparation of Actual Functional Transfer to Sub-National
Administration [1UBR ATHG &) M USiGIESMIMAMNAN TGN AME
). Dated May 22, 2017.
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Decision of NCDD, No. 065, on Issuing Technical Guideline on Bylaw of Capital City, Province,
Municipality, District and Khan [1t0Gfi 60116 (dfi M ABi{I{mashnaniuignigaajil

Emivaoigmauntme 125 (i1 [jun 800 NCDD, Dated November 19, 2015.

Decision of NCDD, No. 070, on Issuing Guideline on Commune and Sangkat Administrative Affairs
[AIGRAUG GAMIMARREImAA] AN ARG Mg O ANE). NCDD,
Dated November 25, 2005.

Decision of NCDD, No. 070, on Issuing Technical Guideline on Choosing, Managing, Arranging
and Implementing Permissive Functions by the Council of Sub-National Administration [1§J
SRS GAmIMAIIM Nt anuIghis a g i Mg i MIRTERY MInGich
Sumimginy s s winsBrpisimugfigmymnil. NCDD, Dated 2014.

Decision of NCDD, No. 076, on Addition of more Roles to NCDD Working Group to become
Technical Working Group on Decentralization and Deconcentration [tﬁiﬁﬁfﬁiiﬁ fijﬁﬁ‘li

vigui O Puming /.54 Mipvminivighis s itutjmi Shiaugjmi). NCDD,
Dated August 01, 2007.

Decision of NCDD, No. 224, on Recognition Member of Sub-Committees of National Committee
for Sub-National Democratic Development [1f0GH £01IG fIMIG G UAN T IHN M NHSH
AN:AREMIN UG HRAN: AN EMIN A vt misiigimuivophivinwpsinamy
). NCDD, Dated September 14, 2020.

Direction (Sech Kdey Ner Norm) N° 02 on selecting and appointing civil servant, Dated March 15,
1999.

Direction (Sech Kdey Ner Norm) N° 002 on how to monitor finance. Dated March 18, 1999.
(Ministry of Economy and Finance).

Direction (Sech Kdey Ner Norm) N° 007 on the way to working of provincial and municipal
administration. Dated August 02, 2000.

Direction (Sech Kdey Ner Norm) N° 205 on the procedure of implementation of provincial and
municipal finance. Dated March 18, 1999. (Ministry of Economy and Finance).

Order N° 008/06. Sechkdey Somrach on the selection of the member of priority group to work in the
prioritized project mission in Ministry of Interior, dated June 09, 2006.

Circulation N° 01. Sarachor on national development strategy establishment and management
(2006-2010), dated January 31, 2005.

Circulation 002. Sarachor of function, duty, and authority of provincial/city Governor and deputy
Governor and ability of provincial/city Governor concerning with appointment the head of
ministerial office at the provincial/city level. Dated August 03, 1999.

Circulation (Sarachor Nenom), Ministry of Interior, No. 055 on procedure of recruiting staff as none
civil servant of commune and Sangkat. Dated on December 24, 2020.
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Guideline No. 789 on the principle and procedure of personnel management of sub-national
administration. Ministry of Civil Service. Dated February 22, 2018.

Technical document on Bylaw or local ordinance (Deika) of capital, provincial, municipality,
district, and Khan council. NCDDs. Dated on November 2015.

V- Regulations/Statutes in English and Japanese

Administrative Procedure Law, 1993.

Constitution of Empire of Japan, 1889.

Constitution of Japan, 1947

Local Autonomy Law, 1947

National Government Organization Act, 1948.

Revived Local Autonomy Law, 1999.

VI- Judgements

Judgements of the Supreme Court, case name: “case seeking the revocation of non-designation”,
case number: 2020 (Gyo-Hi) 68, date of the judgement (decision): June 30, 2020.

Judgements of the Supreme Court, case name: “case seeking a declaration of an illegal omission
under Article 251-7, paragraph (1) of the Local Autonomy Act”, case number: 2016 (Gyo-
Hi) 394, date of the judgement (decision): December 20, 2016.

Judgements of the Supreme Court, case name: “Case seeking of revocation of the illegal
involvement of the central government (administrative determination) under Article 251-5
of the Local Autonomy Law”, case number: 2019 (Gyo-Hi) 367, date of the judgement
(decision): March 26, 2020.

Judgements of the Supreme Court, case name: “Case seeking rescission of a punishment of
suspension”, case number: 2018 (Gyo-Hi) 417, date of the judgement (decision): November
25, 2020.

VI1I1- Electronic Sites

Administrative Reform and Decentralization Project in Cambodia, ARDP, http://www.ardp.org.kh/

Cambodian Embassy to United Nation, http://www.cambodiaembassy.ch/english/ministries.php

Cambodia’s Leading Independent Development Policy Research Institute, CDRI,
http://www.cdri.org.kh/

Center for Khmer Study, CKS, http://iric.gov.kh/?lang=en-us

Community Based Natural Resource Management Learning Institute, http://www.cbnrmli.org/
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http://www.ardp.org.kh/
http://www.cambodiaembassy.ch/english/ministries.php
http://www.cdri.org.kh/
http://iric.gov.kh/?lang=en-us
http://www.cbnrmli.org/

http://www.lexis.com/

Constitutional Council of Cambodia, https://www.ccc.gov.kh/

Council of Minister, Kingdom of Cambodia, http://www.pressocm.gov.kh/; and
https://www.ocm.gov.kh/

Council for Administrative Reform, http://www.car.qgov.kh/

Council of Europe, https://rm.coe.int/european-charter-of-local-self-government-gbr-a6/16808d7b2d

Court in Japan, https://www.courts.go.jp/english/index.html

Department of Local Administration, http://www.moi-dola.gov.kh/ or http://www.moi-
dola.gov.kh/en/dola/

Document Center of Cambodia, CD-Cam, http://www.dccam.org/

France Deplomatie, http://www.diplomatie.gouv.fr/en/

Forum Syd Southeast Asia, http://www.kh.forumsyd.org/

Gender and Development for Cambodia, http://www.online.com.kh/~gad/

German Development Cooperation, or Deutsche Gesellschaft fur Technische Zusammenarbeit
Gmbh, http://www.gtz.de/en/weltweit/asien-pazifik/609.htm

Government of Kingdom of Cambodia,
http://www.cambodia.gov.kh/unisgll/egov/english/home.view.html

Hiroshi Itoh and Lawrence Ward Beer, The Constitutional Case Law of Japan: Selected Supreme
Court Decisions, 1961-70, University of Washington Press, Seattle and London, 1978, p.46.
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World Bank, what is decentralization? Available at Sources:
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Structure of the administrative division of the Kingdom of Cambodia from 1993

Kingdom of Cambodia

Province @
District District @

Commune | | Commune | Commune | | Commune @@

Note: [___1 is for Rural administration
is for Urban or Town administration
Sources: summarized by author based on historical legal review

Structure of the administrative division of the Kingdom of Cambodia from 2008

Kingdom of Cambodia

Province

Capital City

District Municipality| Khan @

Note: [ 1 is for Rural administration
is for Urban or Town administration
Sources: summarized by author based on historical legal review
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Territorial Division in 2019

Kingdom of Cambodia

[
24 Provinces

162 Districts 27 Municipalities
[
[
1,405 0 Sangkat 136 Sangkats 105 Sangkats
Communes
|
12,485 0 Village 945 Villages 953 Villages
Villages

Note: L] is for Rural administration
is for Urban or Town administration
Figure: structure of administrative division in 2019
Source: Department of Capital, Khan and Provincial Administrative Affairs, General
Department of Administration, Ministry of Interior, April 2019.

224



Structure of State Organs in Cambodia from 1993 to 2008 576

Kingdom of
Cambodia
|
[ | |
Legislative Executive Judicial
Branch Branch Branch
Senate Prime Minster Supreme Court
National Council of
Assembly Minister Appeal Court
|
[ |
Ministry of Ministries and
Interior Institutions
|
[ | |
City Provincial City/Provincial Provincial
Administration| |Administration line departments Court
Khan District District line
Adminstration| |Administration offices
Sangkat Commune

Administration|  [Administration

Villages Villages

People People

576 Constitution of Cambodia. Kingdom of Cambodia [1§ i § (N 1S{N:NTAMBIHHYEM], 1993,
amended 2008, Chapter VII about National Assembly, Chapter VIII new: about the Senate, Chapter X
new: about the Royal Government, Chapter X1 new: about the Judicial Power, and Chapter XI1I new:

about the administrative management.
- Ministry of Interior, Prakas (ministerial regulation) No. 031 dated 15 February 1994 on the roles,

functions, and structure of province and city, provision 1.
- LAMC, 2001, art. 30.
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Structure of State Organs and Territorial division in Cambodia from 2008 to 2019 577

Judicial Branch

Supreme Court

Appeal Court

Kingdom of
Cambodia
|
| | ]
Legislative Executive
Branch Branch
Senate Prime Minster
National Council of
Assembly Minister

Ministries and

Provincial
Administration

Provincial Court

Institutions
I
| | ]
Capital/Provincial @:&gliﬁg‘
line departments Administration
I
| |
Municipal, -
District, Khan Adm}fnr;?pation Ad'\r/lnlijrr:ils?tlr%?ilon
line offices

District
Administration

I

Sangkat
Administration

Sangkat
Administration

Commune

Administration

Sangkat
Administration

Villages

Villages

Villages

Villages

People

People

People

People

577 Constitution of Cambodia. Kingdom of Cambodia [1§ i S (N 1S{N:NTAMBIHHEM], 1993,

- LAMC, 2001, art. 30.
- LAMCPMDK, 2008, art. 4 and 5.
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amended 2008, Chapter VI1I about National Assembly, Chapter V111 new: about the Senate, Chapter X
new: about the Royal Government, Chapter X1 new: about the Judicial Power, and Chapter XI1I new:
about the administrative management.




Structure of State Organs and SNA in Cambodia from 2020-Present 58

Kingdom of
Cambodia
|
| | ]
Legislative Executive .
Branch Branch Judicial Branch
Senate Prime Minster Supreme Court
National Council of
Assembly Minister Appeal Court
Ministries and
Institutions
I
[ | |
: A Phnom Penh A
ine depariments| |, Caitl city Adminishation Pravincial Court
P Administration
I
| [ |
Khan Municipal District
Adminstration Administration Administration
| | |
[ |
Sangkat Sangkat Commune Sangkat

Administration Administration Administration Administration

Villages Villages Villages Villages

People People People People

578 Constitution of Cambodia. Kingdom of Cambodia [1§ i S (N %S[ﬂ NMAMGHTiYM], 1993,

amended 2008.

- LAMC, 2001, art. 30.

- LAMCPMDK, 2008, art. 4 and 5.

- Royal decree N°. NS/RKT/0618/12 on Functioning and Managing Office of Council of Ministers,
Dated May 28, 2018.

- Sub-decree 116 on the Managing and Functioning of Office of Council of Ministers, Dated on
September 6%, 2018.

- Sub-decree 182, 183, and 184 Dated December 2", 2019. Sub-decree 182 on functions and structure
of municipality administration; sub-decree 183 on functions and structure of Khan administration in
Capital city of Phnom Penh; sub-decree 184 on functions and structure of district administration
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Structure of State Organs and Position (in general) in Cambodia from 2020-Present 57°

Kingdom of Cambodia
Head of State = The King

Legislative Branch

National Assembly

Executive Branch

I_

Council of Minister
Prime Minster
Deputy Prime Minister
Senior Minister
Minister

Ministries/ Institutions
Political Position
Minister
Secretary of State
Under Secretary of State
Technical Position
Director General
Deputy Director General
Director of Department
Deputy Director
Head of Office
Deputy Head of Office
Staff

Capital/Provincial line
departments

Director
Deputy Director
Head of Office
Deputy
Staff

Phnom Penh Capital city
Administration

Coucils
Governor

Provincial Administration

Coucils
Governor

Deputy Governors
Chief of Administration
Deputy Chief of Admin
Director of Division
Deputy Director of Division/Unit
Head of Office

Deputy Head of Office
Staff

Deputy Governors
Chief of Administration
Deputy Chief of Admin

Director of Division

Deputy Director of Division/Unit

Head of Office
Deputy Head of Office

Judicial Branch

Supreme Court

Appeal Court

Provincial Court

Staff

1

Khan Adminstration
Coucils
Governor
Deputy Governors
Chief of Administration
Deputy Chief of Admin
Head of Office
Deputy Head of Office
Staff

Municipal Administration
Coucils
Governor
Deputy Governors
Chief of Administration
Deputy Chief of Admin
Head of Office
Deputy Head of Office
Staff

Sangkat Administration
Council
Chief of Sangkat
Deputy Chief of Sangkat
Clerk

Sangkat Administration
Council
Chief of Sangkat
Deputy Chief of Sangkat
Clerk

Villages
Head of Village
Deput Head of Village
Staff of Village

Villages
Head of Village
Deput Head of Village
Staff of Village

District Administration

Deputy Governors
Chief of Administration
Deputy Chief of Admin

Head of Office
Deputy Head of Office

Coucils
Governor

Staff

Council
Chief of Commune

Clerk

Commune Administration

Deputy Chief of Commune

Sangkat Administration
Council
Chief of Sangkat
Deputy Chief of Sangkat
Clerk

Villages
Head of Village
Deput Head of Village
Staff of Village

Villages
Head of Village
Deput Head of Village
Staff of Village

|
[ e

| | People

579 Constitution of Cambodia. Kingdom of Cambodia [1§ i S (N 1S{N:NAMB{[HEM], 1993,

amended 2008, Chapter VI about National Assembly, Chapter V11l new: about the Senate, Chapter X
new: about the Royal Government, Chapter XI new: about the Judicial Power, and Chapter XII1 new:
about the administrative management.
- LAMC, 2001, art. 25 and 30.
- LAMCPMDK, 2008, art. 4 and 5.
- Royal decree N°. NS/RKT/0618/12 on Functioning and Managing Office of Council of Ministers,

Dated May 28, 2018.

- Sub-decree 116 on the Managing and Functioning of Office of Council of Ministers, Dated on

September 6%, 2018.
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The hierarchical structure of law in Cambodia

The Constitution

International Treaty

Legislative Branch for the King's approval and signature.)
« Organic Law

Royal Proclamation (Prah Reach Kram) (Proceed through the
« Ordinary Law

Royal decree (Prah Reach Kret) (Proposed by Executive Branch for the
King's approval and signature.) as general order and personnel order.

Sub-Decree (Annu Kret) (Approved and Signed by Prime Minister) as \
general order and personnel order.

« Decision
+ Order

« Guidance

J

Prakas (Ministerial bylaw) (Aprroved and Signed by Minister) as )
general order and personnel order.
« Decision
* Order

« Guidance

SNA's Deika/Bylaw/Ordinance (Approved by the SNA Council and
Signed by Governor) as general order and personnel order.

Source: The hierarchical structure of law in Cambodia is created by author based on the above
explanation.
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Structure of Sub-National Administration
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The Structure of Phnom Penh Capital City Administration (2019)

Phnom Penh Capital

Council

Technical Facilitation

Women and Children
Consultation Committee

Procurement Committee

Ombudsman Office

Council

secretariat Office

Poor community
development Office

Committee
Board of Governors
T
Administrative Director
[TTTI
[ | T T T | T T
AD PID FD ub HRD ISD LHRD WMD PRICD PU Oowsu
il . : L. Technical and i i
do';”mgn?;?on P|ann|ng Finance Urbanization MF;(?]rasg:rrr]lzlnt Economics and Public security ~ evironmental P:r?(;';rr;lgé'(?ln Fro_nt
Offiice Office Office Office Office Social Office Office impact Moritoring Office Section
|| Consolidation i i Construction and Capacity i Legal affairs and Waste ;
and information Loc%lﬁs"upport Accou_ntlng development Development Ad(\zl)?_ﬁésemg local conflict Management r:}?;zg]natg#lacle BaCk
Office ice Office management Office Office resolution Office Office Section
M statistic and civil [ [ INvestment | Public property
tistic v " management
registration Office Office Ofgﬁce

Source: Mol Prakas 4273 on the establishment of division under Phnom Penh Capital city, the establishment of office under Khan, and role,
function and procedure of the offices. Dated December 30, 2009. article 2 to 10.
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The Structure of Provincial Administration (2019)

Provincial Council

Technical Facilitation Women and Children Procurement .
Committee Consultation Committee Committee Ombudsman Office
Board of Governors
T
Administrative
Director
[T 11
[ | T | | |
AD PID FD HRD ISD PU Oowsu
Filing and Finance Personnel .
—{ documentation —{ Planning Office ) Management Esc’gggrln(ljcfsﬁir;d Front Section
Office Office Office
. . - Capacit Construction and
| Publicrelation —| Local support —| Accounting Deve?opm)ént development Back Section
and international Office Office Office Office

cooperation office

Consolidation and
information
Office

Statistic and civil
registration Office|

Council
secretariat Office

Investment Office

Public property
management
Office

Legal affairs and
public security
Office

Source: Mol Prakas 4274 on the establishment of division under Phnom Penh Capital city, the establishment of office under Khan, and role,
function and procedure of the offices. Dated December 30, 2009. article 2 to 7.
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The Structure of Khan Administration (2019)

Khan Council

Technical Facilitation Women and Children Consultation Procurement -
Committee Committee Committee Ombudsman Office
Board of Governors
L]
Administrative Director
[T
I T T T 1
Administration and Planning and

Fincance Office

Development Office

Inter-Sectoral Office

Procurement Unit

OWSO

Front Section

Back Section

Source: Mol Prakas 4273 on the establishment of division under Phnom Penh Capital city, the establishment of office under Khan, and role,

function and procedure of the offices. Dated December 30, 2009. article 20.
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The Structure of Municipality Administration (2019)

Municipality Council

Technical Facilitation
Committee

Women and Children Consultation

Committee

Procurement
Committee

Ombudsman Office

Board of Governors

L]

Administrative Director

Administration and
Fincance Office

Planning and Sangkat
support Office

Municipality development
Office

Procurement Unit

OWSO

Front Section

Back Section

Source: Mol Prakas 4274 on the establishment of division under Phnom Penh Capital city, the establishment of office under Khan, and role,
function and procedure of the offices. Dated December 30, 2009. article 17.
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The Structure of District Administration (2019)

District Council

Technical Facilitation Women and Children Consultation Procurement

Committee Committee Committee Ombudsman Office

Board of Governors

]

Administrative Director

inistrati Planning and
Agmﬁgea%of?i g:d Commune/gSangkat Inter-Sectoral Office Procurement Unit OWSsO
support Office

Front Section

Back Section

Source: Mol Prakas 4274 on the establishment of division under Phnom Penh Capital city, the establishment of office under Khan, and role,
function and procedure of the offices. Dated December 30, 20009. article 26.
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The Structure of District Administration (2020)

District Council

Ombudsman Office

Technical Facilitation
Committee

Women and Children

Procurement Committee

Consultation Committee

Board of Governors

Administrative Director

Internal Audit Office

Administration and Finance Office

Procurement Unit

Land Management, Urban Planning, Construction and Land registration Office

Legislation and Local Dispute Conciliation Office

Planning and Commune/Sangkat support Office

Personnel Management Office

Council Secretariat Office

Education, Youth, and Sport Office

Agriculture, Natural Resources, and Environment Office

Economics and Community Development Office

Social Affairs and Social Welfare Office

One Window Service Office

Source: Sub-decree 184 on functions and structure of district administration, Dated December 2™, 2019.
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The Structure of Municipality Administration (2020)

Municipality Council

Ombudsman Office Technical Facilitation
Committee

Women and Children

Procurement Committee

Consultation Committee

Board of Governors

Administrative Director

Internal Audit Office

L1 Administration and Finance Office

L1 Procurement Unit

L1 Council Secretariat Office

L Education, Youth, and Sport Office

— Personnel Management Office

— Planning and Sangkat support Office

Land Management, Urban Planning, Construction and Land registration Office

Legislation and Local Dispute Conciliation Office

Public Work, Transportation, Hygiene, Environment, and Public Order Office

Economics and Community Development Office

Social Affairs and Social Welfare Office

One Window Service Office

Source: Sub-decree 182 on functions and structure of municipality administration, Dated December 2™, 2019.
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The Structure of Municipality Administration in Battambang Province (2020)

Municipality Council

Ombudsman Office Technical Facilitation Women and Children Procurement Committee

Committee Consultation Committee

Board of Governors

I
Administrative Director

Internal Audit Office

| Administration and Finance Office Land Management, Urban Planning, Construction and Land registration Office
L—{ Procurement Unit Legislation and Local Dispute Conciliation Office

—{ Personnel Management Office Public Work, Transportation, Hygiene, Environment, and Public Order Office
— Planning and Sangkat support Office Economics and Community Development Office

|| Council Secretariat Office Social Affairs and Social Welfare Office

L Education, Youth, and Sport Office One Window Service Office

Public Elementary School Institution

Public Kindergarten School Institution

Source: Sub-decree 182 on functions and structure of municipality administration, Dated December 2", 2019, appendix 5.

238



The Structure of Khan Administration (2020)

Khan Council

Ombudsman Office Technical Facilitation
Committee

Women and Children Procurement Committee

Consultation Committee

Board of Governors

Administrative Director
I

Administration and Personnel Office

Planning and Finance Office

Procurement Unit

Council Secretariat Office

Education, Youth, and Sport Office

Land Management, Urban Planning, Construction and Land registration Office

Legislation and Local Dispute Conciliation Office

Public Work, Transportation, Hygiene, Environment, and Public Order Office

Economics and Community Development Office

Social Affairs and Social Welfare Office

One Window Service Office

Source: Sub-decree 183 on functions and structure of Khan administration in Capital city of Phnom Penh, Dated December 2", 2019.
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Ministry of Interior Organization Structure
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Organization Chart of Office of Council of Ministers
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Organization Chart of Office of Council of Ministers
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- Royal decree N°. NS/RKT/0618/12 on Functioning and Managing Office of Council of
Ministers, Dated May 28, 2018.

-Sub-decree 116 on the Managing and Functioning of Office of Council of Ministers, Dated
on September 6™, 2018.
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Outline of SNA Management in Cambodia (2019)

Central Government/Ministries

Election

Flection

)
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pproval

Municipality (Krong) and District Governor, Khan
Governor, Deputy Governor, Chief of Administration

't

Appojntmen
-District and Municipality deputy chief of ; I
Administration, and Office head, and unit in equal level « — _
-Deputy head of office, and staff.

—l

Commune/Sangkat (CS) Council

The CS chief is selected fr0|¢| the top candidate in
the first winning list.

|

The deputy chief of CS is selected from the top candidate
in the second and the third winning list.

-Planning and Budgeting Committee
-Commune Committee for Women and Children
-Procurement Committee

Approval

Appt

Commune/Sangkat Clerk

Dint

A
Provincial and Capital Council
Apppintment
-Technical Facilitation Committee hP
-Women and Chlldre_n Consultation Committee | Approve and
-Procurement Committee P
Approval ropose
. — Line
Capital and Provincial Governor Departmen
DeWy gdl}efnor, Chief of administra “> Director
A{(pointrpéh'e ——————————————————— Ap@(s{wélcr\}e:»z&——W1
-Provincj pital deputy chief of Administration) : Line
-Dire ifs, and section in equal level - \J'\\ Department
Its, ; ™A Deputy
-)Khan deputy chief of Administration, and position below Director and
position
District, Municipality, and Khan Council | below

Appointment

Line Office
Head,
deputy head,
and Staff
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Outline of SNA Management in Cambodia (2020)

Central Government/Ministries

Provincial and Capital Council

Election

—

—

Election

Commune/Sangkat Clerk

Apppintment
-Technical Facilitation Committee
-Women and Children Consultation Committee |« Approve and
-Procurement Committee
Approval Propose
. — Line
Capital and Provincial Governor. Departmen
De gavérnor, Chief of administratio T Director
Qﬁpomtg)éht ——————————————————— Appointment |----
-Provingial and @apital deputy chief of Administration, N Line
. . . |
-Diregftor of ynts, and section in equal level ! ™\_ Department
- Députy director of units, head and deputy head of Office, staff. | | S Deputy
-"Khan deputy chief of Administration, and position below | Director and
| position
District, Municipality, and Khan Council | i below
|
|
i — i Approval i
-Technical Facilitation Committee !
-Women and Children Consultation Committee | |
-Procurement Committee i
|
|
Municipality (Krong) and District Governor, Khan i
Governor, Deputy Governor, Chief of Administration |« ;
|
AppointmenqI
-District and Municipality deputy chief of i
Administration, and Office head, and unit in equal level «— -
-Deputy head of office, and staff.
Commune/Sangkat (CS) Council
T
The CS chief is selected frofh the top candidate in
the first winning list.
The deputy chief of CS is selected from the top candidate
in the second and the third winning list.
-Planning and Budgeting Committee pproval
-Commune Committee for Women and Children «—
-Procurement Committee Appointment

Residents
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Organization of a Typical Prefecture Organization of a Typical Municipality

Organization of a Typical Prefecture and Municipality

Source: Council of Local Authorities for International Relation (CLAIR), Local Government in
Japan 2016, (CLAIR, August 2017), 12.
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Change of Village Election Since 1908 to Present

before 1908 1919 1925 1943 1959 1981/ 2002
1908 1989
. . . yes, but
Village chief Election | yes no no no no nostponed no yes
Elect who? Elder From From Residents From list of Residents of both sex,
(candidate?) Residents | (art.34) Notability at least 3 candidate of
(art.17) (art.18) village chief.
(Mol No.004 on
village 2006)
Elect by who? People in Chosen by | Chosen by commune | Appointed by Elected by commune
(voter?) village commune | council members district governor. council members
council, (art.34) (art.18) (art.30)
but Issued appointed
approved decision based on the
by FRP. election result.
(art.17) (Mol No.004 on
village 2006)
Criteria Elder man Residents | Residents living in Residents who was -25 years
with a living in the village for at least | in the list of -Registered in voting
knowledg the village | six months and who commune notability, list
e, for at least | could read and write. | knew how to read, -know how to read
agricultura Six (art.34) write, and calculate. and write
I skills, months. (art.18) -permanently living
good (art.17) in village for at least
manner, 6 months
conduct, (Mol No.004 on
and village 2006)
common
sense.
Roles and -conciliatior Must not Must not overlap with | -disseminate orders | -collected -maintain security
responsibility of conflict i overlap commune roles. and information and sent and
village. with (art.34) all
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authorized
to collect
tax.
mobilized
manpower
for
warfare or
public
work.

commune
roles.
(art.17)
Report to
commune
chief
(art.30)

-disseminate orders
and information
-Provided evaluation
on people’s life and
good manner, for
commune chief
signature and seal.
-provided any
information required
to make the tax list.
(art. 52)

-implement police
measure

-provided evaluation
on resident’s manner
and sent to
commune chief for
signature and seal.
-provided any
information required
to make the tax list.
(art. 39)

informatio
nin the
village to
commune
chief for
preparing
the tax
list.
(art.45)

socio-economic
development

-report the need in
village to commune
-Request to commune
for managing and
facilitating village’s
affairs.

(art.31)
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Changes of Commune Election since 1908 to Present

bfggge 1908 1919 1925 1943 1959 1981/1989 2002
Commune Election no yes yes yes no yes/ but yes/democratic | yes
postponed centralism
Election Result no N/A French French Resident French Provincial Mol
Approval by Resident (art.25) and issued | Resident. governor declares
Provincial | appointed letter. (art.19) issued bylaw to validity of
(FRP) (art.29) Appointed | appointed commune
issued by Prakas | commune chief council and
appointed of Mol. and commune declare
letter. (art.19) council(art.21) names in the
(art.11) Appointed meeting in
(art.24) 14 days
after official
result.
(art.19)
Commune no Considered Considered | Considered as a Considered | Considered as Considered
administration as a person as a person | person asaperson | legal entity. as legal
(art.15) (art.45) (art.7) (art.7) (art.7) entity
(art.2)
Commune Chief no Elected by Elected Elected from Appointed | Any top Top
VCMs ayear | from among the council | from the candidate in candidate of
after the VC | among the | member. list of the list that winning
was elected. | council (art.28) notability got most votes candidate
(art.9) member. (art.19) (art.20) list
(art.11) (art.32)
Candidate
list
represented
political
party
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(art.14

Election
law)
Council Presidents no =was a =was a =was a Commune | =wasa =wasa =was a
Commune Commune | Chief Commune | Commune Commune
Chief Chief (art.1) Chief Chief Chief
(art.9) (art.12) (art.26) (art.1 and 31) (art.13, 25,
32)
Council Members no Were the Were the Were the Elected | appointed | Who were called the Candidate
Elected Elected candidate (9to 19 | deputy listed Below people’s of winning
Village candidates | members) (art.18) | commune | the top committee list
candidate (8to 16 chiefsand | candidate in members were | represent
Members members) village chiefq the list that directly political
(VCM) (art.10) (art. 26, 20, | got most votes | elected by the | parties.
(art.9) and 18) (art.20) citizens. (art.17,18
the Cont art 72 | Election
law)
Elect by who? no by who paid | by who Tax payers & who | No election | by residents Citizens by residents
(voter?) tax and paid tax hold exemption but who reach the registered in
registered in | and permission letter as | appointed | age of commune
the tax paid registered | elder or disability. | by district | 20,registered in election list,
list. in the tax (art.11) governor the voting list (art.12
(art.8) paid list. (art.18) (art.11) Election
(art.9) Law)
Number of Commune | no 50 people=1 | 8to 16 9 to 19 members 9to 20 5to11
Council candidate members (art.27) members members
(art.9) (art.10) (art.23) (art.12)
Eligibility age of no 21 years 21 years 20 years 18 years
voters (art.9) (art.11) (art.11) (art.12
Election
Law)
Eligibility age of the | no 21 years (21 years) 25 years 25 years
commune council and Voters (art.12) (art.14)
Candidate (art.9)
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Voters and
registered in
candidate list
(art.11)
Term of Election no 4 years 4 years 4 years 4 years 3 years 5 years
(art.9) (art.9) (art.17) (art.15) (art. 73) (art.11)
Date of Election no -Decided by Any Day in April Any Sunday, A Sunday,
Council of Decided by the Decided by requested by
Ministers FRP (art.17) Provincial Mol, Decided
(art.8) Governor, by Prime
different in each Minister
province. (art.3
(art.15) Election
law)
Polling Station no Village Village or | Commune at most 500 at most 750
(art.8) Villages (art.19) voters for a voters for a
(art.9) polling office polling
(art.17) office
(art.22
Election
law)
Election Campaign no 15 days before 14 days, and
the election finished 24
day hours before
(art.15) election day.
(art.70
Election
law)
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