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7). TarIAE, —EOTREEZFETERDLIIN- Ry T7I0T 28845 TH -
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DD, FRTIE, —HFETEOALL T, vy T — 7 BEEHO
FERECED VB L2EBFERD ) b, TROETICSNET, —HITLH
DIREFETTL2HEDDIC, EORFEZEZ /2D, &PV 7 b x
TaERRMLZZD T 5% (LT [FEFEITHE (non-performer) | &9 o)
LEDTHET S, Thbb, KiFld. 5HRED Lfas LT [HE
TR X D HFFFMER S (multi-actor patent infringement) | % fH5%E L. EAK
BN E—TIATE /RS — 2 LIFATE Y = e HFEN T B, ERLD
FATRHRERIR LT, MR ESDE CUIMBREER) L Z2ofhoR
PO O A BT LT L L Lz,

3 HEAREORE

B ERIC L DR EOREIZOWT, AR{IE, LTOZ o0 A
POGMEMA o —2IIREBERT 70 —F ThHo T, $72bb, WY
AT RE IS L CEREREEEUIMEREEEZERTREN LV

9) WEIZBUIAHHEOTEE LT, Far (BRI b, MBREREIH#T S
NTHL T FIEEG L REICB 2 LFARE (HAREICB S [HERAETE ]
AT 2,) BHEICED EMBRENRITEBICOWTRIET 278 (LUF, [
PREEI LIPRZ E DD D) EIPNTE L W) FHFEND B, BAERIZIE.
2016 FEFNEARR (e NRERE [HAMREL O COMPFREOHFEIIZBIT 5
A OL TR 2R (2) ] (R [2016) 175) (2020 4E2IE)) %6 21
i3, HPRELFIRELUTOL ) ICED TS,

[RS8 B E R OFESEICHT SN LA &, &85, TR ETH
HZERELIIMY S, ERMEG O #HESTIC, AEREOHNTYH
B A CHRAE L, MR NS B RIMEAR AT 4 & N L 723 E . Mg o
THBPRFEML 1169 512580 5Nz, A X 2HERRETA ZHHBT 5174
R4 5 L ERE S ERT UL, AREBIISFE L 21T U7 5 2 0v,

M5 A8 PRI EHREAMT 5 S N 2 E RS D 2SS, B
HOFHRIIC, FEREO B CRBMICMA T FE L, L N 0sEFHE
RETHEZERBL 206, UEFUEOITHDPRIELE 1169 F£I2ED SN2,
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RERIZZF L 201U 7% 5 %20,
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CETHbH, bH)—2lE, ETOLEEZFETLTVE DI TIE R WEITL
L TEEREEELZRIBE. The ST 2720 DM TH 5.

ZL T KRIUTo L) IZ#meED 5, 3, DERFEOMEICH
LT 3Pz E LT, FENCBIT 2 HGEmMR 2 #S 5, 512, HE
FRIC X B RFFHEREOREIZE LT, REFEFZ T, FEPRAL
P2 MR T 70— F 2 BT 5o i%IC. SENCBT 2 Il 2 4
HML72ET, MBEOW AL (HAREREZZENRET H.). HEIC
B BBUTHERIZOME R 2 i5Hi L. P ERE OFE R O OISR & 5t
RY %o

Z REIICHTZIRKRR

KEZZEHRET LM, LTOLBY)THLD, —2I12iE, [57E
RE| L) BARRMICKREOES L VIBESATEY V. 20k,
KENZ BT, Akamai S % 2B HF) & P30 4 2 IR & a7z
EWV) RN D D, T2 KRETIE TH—F/K)L — )L (the single-entity
rule) | " WV BHBHABBAE L, TOER (bbb, ZAUIBGRHIET

10) See Mark A. Lemley et al., Divided Infringement Claims, 33 AIPLA Q. J. 255 (2005).
FECORNIE, HE L [HEHEEE (oint infringement) ] & DFEHAS L { fHibh
TWwie $72, 2o o0& iddEE, LRMIZHEDLNAL TS (see BUC
Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373, 1379 (Fed. Cir. 2007). See also
Damon Gupta, Virtually Uninfringeable: Valid Patents Lacking Protection under the
Single Entity Rule, 94 J. Pat. Off. Soc'y 61, 64 (2012); Dolly Wu, Joint Infringement and
Internet Software Patents: An Uncertain Future, 91 J. Pat. & Trademark Off. Soc'y 439,
44002 (2009)) o 7272 LT TR Bl ROND (REGIE, S OMNTiIZHE) o) o
Bl 21X, “divided infringement” % WE EAEATTEFEHEZ FH L TEET 5 2 & &
DEREFLEEZRNLEEEIE L. 25 EEE RS 5 720 OHFEEL % “joint
infringement” & - 5% (see Brett M. Jackson, Bridging the (Liability) Gap/ The Shift
toward Sec. 271 (b) Inducement in Akamai Represents a Partial Solution to Dividend
Infringement, 54 B.C. L. Rev. 2127, 2136 (2013); Stephen W. Moore, 4 Last Step Rule
Jfor Direct Infringement of Process Claims, 61 Clev. St. L. Rev. 827, 839 (2013) )

B, BEEHGIEEANRELT 2 KL, BT Lo Zooia % Xl
WKHWTWEZ 25 ThD V)R DL H S (see Lynda J. Oswald, Simplifying
Multiactor Patent Infringement Cases through Proper Application of Common Law
Doctrine, 51 Am. Bus. L.J. 1, 60-63 (2014) ) o

11) BMC HJitid, H—FMRNV — VAR L%l MEM TS 00, 22T
“single-entity rule” & V> LEEHON TV v, BIEREFRMTITKIT A 720,
ZNLBEDOHBITIEH—FHIL — VO BRI 2 NEICO R 2 BEIREN
726 TDHH, OF = VT L A Y )= LT, HiESHOBEIRZEED AL
THINTHE—FEEPETOTREE N L 21T UT % 5 v &) B 5 b A
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WCEDEBTLNTZLON, ThE b, FHEOHIEERICIDAEARB IR
72b o) ZHMT HIEEIR. LB O Z U BET 2 RO EE
ZEHli S 2 72 DA R TH S DA% 5T, HHIMKRIZ L H2EEDOREIC
BL., xR E525EE2605%,

KENZ BT 2 B EHF ORI 2 M3 B HNS KEOERIEEIZ DWW T
HUZHHT 20 KRETIE, [HETA (tort) | OREIE, FEHIE LTaE
vu— CHENE) 2R E S, M LML L TRR 2R > Tw
B2 F 7 RS S  HEFEIC & AHEMHE IR BEME (property) O —FE X 4
AONTHBY, ZNERETLHEIAETRE SN TE /20 W T
FFMERRE (patent infringement) ] ORJEIL, BEMIZIE > O—L LTD
RNEATBRICBEEE T 5, T bbb, ERERIRHFHEEZICHGT5
W, CHB E, axra— FORNETAMRSEE SN2 EiE FE
124 (contributory infringement) #:E & JLFRE (joint infringement) (¥
DIEEAER L7z, BIEIZ. 1952 FFORFFFECERNIC, 20— Fodk
FAEAT A (oint tort) (FEHUIIR S LT, $FRFIEIICLR 5 ik & BFE5F
TR TH T %AEN (culpability) 2580 5N5F 120 L TRESR

W2 TH Y U2 QB HUITIR/RIEECIR T OB 2 H—F 4L —
VI AL T ENTELEWHHBLH L, HHEORATEZTLHDL LT,
see Akamai Technologies, Inc. v. Limelight Networks, Inc., 692 F.3d 1301, 1347 (Fed. Cir.
2012) (J. Linn dissenting) (“Because of the strict-liability nature of direct infringement,
this court has limited direct infringement liability ‘to those who practice each and every
element of the claimed invention’, ... i.e., the ‘single entity rule’.”) (citations omitted). f%
HOBRIZT DL DL LT, see McKesson Info. LLC v. Epic Sys. Corp., No. 2010-
1291, 2011 U.S. App. LEXIS 7531, at *38 (Fed. Cir. Apr. 12, 2011) (J. Newman
dissenting) (describing the single-entity rule as requiring “a single entity who performs or
controls or directs every step of the claimed method”); Akamai Technologies, Inc v.
Limelight Networks, Inc., 786 F.3d 899, 909 (Fed. Cir. 2015) (“Under the principles of
vicarious liability, direct infringement does not occur unless all steps of a method claim
are performed by or attributable to a single entity. This is the single entity rule.”). A
BRI E T 5,

12) F72, SMPRLDHELEZEOL L HH D05, RMIHBEEOER &
sz [V AT A A b (Restatement)] (. ANEAT 20 &1 7
ERZIEST 27200FF L L TCOREELHT b

13) See Thomsons Houston Elec. Co. v. Ohio Brass Co., 80 F. 712, 721 (6th Cir. 1897) (“An
infringement of a patent is a tort analogous to trespass or trespass on the case.”);
Dowagiac Mfg. Co. v. Minn. Moline Plow Co., 235 U.S. 641, 648 (1915) (“[T] he
exclusive right conferred by the patent was property and the infringement was a tortious
taking of that property.”); Leesona Corp. v. Cotwool Mfg. Corp., 201 F. Supp. 472, 474
(W.D. S. Car. 1962) (“Infringement, direct or contributory, is a tort, an invasion of a right
of the patentee.”) (citations omitted) .
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T 556, —HOTRELMTI> TR WERICBREETTBRT 572012
WH SN D 772 L1952 SE DR RFESIE I BT B 5271 0% % b -
T, H5EEFEIAHBEERESE " T E N2 LT, e
EF, I U - FORETEPSFIERICHE SN DL RNEITH
(statutorily-defined tort) (Z#5 U S L7z 2Dk, Z0 &) i@ 0%
LS BB EDHERIIB I 2AETAMGRmOBEE CLUILFREREFEIOH
AH) CED X BRI LEL AL V) BENEN T, BT X
DNPbisd LHIZho7,

1B

RETIE, B—EEV— VO 75 R UERREEHORL H v
TEERLIC, DEIREICHEDHBIOFIE OB EOHTT S, LY
HIF. BMC Hik ™ & —3H 0> Akamai HIPEAST S22 LI XD HIpIEER
DELLEELZE5H L b

1.1 BMC H1Hi

Ay =2y MEPEET LENICIG. HERPOSHEERTS T ) E
B TIiE R <. BEIREOHMFIIV LD o725 DD, LUF OGRS
BL7

F9°, HHECHIT TR, FCFRBEE (Agency Theory) ' & UN—5E 0 B 8%

14) Hewlett Packard Co. v. Bausch & Lomb Inc., 909 F.2d 1464, 1469 (Fed. Cir. 1990)
(citing Henry v. A.B. Dick Co., 224 U.S. 1, 33-34 (1912); Thomson-Houston Elec. Co. v.
Ohio Brass Co., 80 F. 712, 721 (6th Cir. 1897)). F 7z, BEEOHFII ) FH5EE
. BUTKERFRESE 271 & () EDIEWHETH Y, E2715 (b) OFTIE
ELEGDLDOTH D,

15) EFEEEL, BEEEO—METH Y, LR EE AU FEHOBRE O —
WEERL TVD I a2 bBE$ 5 R, BERETA TN E L 2wl
BWTHBEBREZLXE NS L) IR H 5 (see Reza Dokhanchy, Note,
Cooperative Infringement/ I Get by (Infringement Laws) with a Little Help from My
Friends, 26 Berkeley Tech. L.J. 135, 143 (2011) ),

16) 35US.C. § § 271 (b),271 (c) (1952).

17) See Nathaniel Grow, Resolving the Divided Patent Infringement Dilemma, 50 U. Mich.
J.L. Reform 1, 7-13 (2016).

18) BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373 (Fed. Cir. 2007).

19) WDIEHIZBI$ % Crowell Zif: (Crowell v. Baker Oil Tools, Inc.,143 F.2d 1003 (9th
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BEEEIC L RS (1) (5)

(Some Connection) #£#2 L) “oODT7 7O —FHLRENTED, v
TRUWERELERICB T A ANWLBEREERT LD TH- 7122, Hi#
E. MO FMAKICK T BEE (control) OEFMIZHEHLT?, READITE
ERANDITS72bDEFHTA5Z 128D, RACBWTE LEYFETT
LITEDER) (aggregate) SND EWVIFIENEL, BEFRREZRET D
ZENTEZET DY, ZRISKH LT, BEE, FITATRICBI BB
(contact) DFEFIZHEH LT, NI EHRELZRET LI LN TES
L35, 2L T,BMCHRA T &N AHEREO. On Demand Zff: > T3,
IS A X AEFREHPT (CAFC) 25, HFBEEDFREICOVTHR 2D
LD b —BIRN IR HTH L, SINLOITEOFRES (participation
and combined action) ZEHEZERF L7z, FZEHEIZ LU, [BEEZRET 2
ITAIZHE—FRICL D R ENLLEIE RV, BRI 22T
DIEEDRERE LT, BEPEET %6, 2EVPHAREZR L L TRE
BEEEA) )™ (TRIZESICL D).

Cir. 1944)) Ti3, REIFGROZEZTIDIR SN0 Z D, HEEVIDPHEE % -
72 Metal Film S} (Metal Film Co. v. Metlon Corp., 316 F.Supp. 96 (S.D.N.Y. 1970))
Tl BRHREEDPROOTIELBEFICFETSE, ROOTHREZHLIT-722
LW T, BT Crowell HIRZGIH LT, ERERELZEE L

20) ZDOWERIX. 1999 4D Faroudj Ff4 (Faroudja Labs., Inc. v. Dwin Elecs., Inc., No.
97-20010 SW, 1999 WL 111788 (N.D. Cal. Feb. 24, 1999)) (Z#1%, 2D, —ZED
B HE DS LIE LIXFIH &7z b @ D (See Applied Interact, LLC v. Vermont
Teddy Bear Co. Inc., No. 04 Civ. 8713 (HB), 2005 WL 2133416, at *4 (S.D.N.Y. Sept. 6,
2005); Marley Moudlings Ltd. v. Mikron Indus., Inc., No. 02C 2855, 2003 WL 1989640,
at *2 (N.D. TIl. Apr. 29, 2003) ; Cordis Corp. v. Medtronic Ave, Inc., 194 F. Supp. 2d 323,
349 (D. Del. 2002)). & LT EDBIEA B LR ZEHEDN 72 S LD 22DV T
BT 7 FEHE DS £ 5 I3RS o 72,

21) See Oswald, supra note 10, at 26; Michael Liu Su, 4 Rock and a Hard Place: Choosing
between Sec. 271 (A4) and (B) for Divided Infringement in Akamai, 28 Berkeley Tech. L.J.
609,617 (2013).

22) See Mobil Oil Corp. v. Fitrol Corp., 501 F.2d 282, 291-92 (9th Cir. 1974) (“We
question whether a method claim can be infringed when two separate entities perform
different operations and neither has control of the other's activities.”) ). fi/7. fCEEMES
EFRAICIZ CTEHEREZHETAHH L Ao b (see Mobil Oil Corp. v. W.R.
Grace & Co., 367 F. Supp. 207 (D. Conn. 1973)) .

23) See Joshua P. Larsen, Liability for Divided Performance of Process Claims after BMC
}({esou;ces, Inc. v. Paymentech, L.P., 19 DePaul J. Art Tech. & Intell. Prop. L. 41, 52

2008).

24) See Sriranga Veeraraghavan, Comment, Joint Infringement of Patent Claims/ Advice for
Patentees, 23 Santa Clara High Tech. L.J. 211, 213 (2006).

25) On Demand Mach. Corp. v. Ingram Indus., Inc., 442 F.3d 1331 (Fed. Cir. 2006).

26) Id. at 1344-45 (“It is not necessary for the acts that constitute infringement to be
performed by one person or entity. When infringement results from the participation and
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WMIAOHIBI % £534 5 &\U\Tmﬁiﬁﬁ‘é?ﬁa‘é CENTE D, LT,
TERHOEBEREEL W) 720121E, ECOLEIMTONELEN D5 &
W?ﬁﬁ%#a#hf“%%@@ Hi— EW#AT®Iﬁ%ﬁ5; DA
G TIE WY, ULZ) On Demand F- TR EN/ X 912, BHEEMR
DITBIZER L TRERZRET A EDVTHTH S ™, 72, Cordis
P AL, F'EH% i@ﬁﬁ%%ﬁtéﬁ% REICH L COH—F k&
V) HIBRAR E TV v, I, RFERERE ORI OWT, A
Bid o€y 0 — EoRBEFANGEEZHo018 L Y Sk 075
DFEAREEITTE Y O — FORFERNETAFEIICAHT 2, &I, —
EOBEMIEERH LN TV Enbanb L)1z, LEREDORNIL
Zix, RERBEAR LI EIAT A (concerted action) DAFTEDSIGIZER S
TV,

1.2 EENIX$E/~ (Control or Direct) X

21 #41C Ao TLABE. 1998 4E O State Street i OEIZ L), ¥
D ATESHICE T 2RSS L, e op ik, Bl kE
FELTHRWMENTZ L =225 D - BTG ORI

combined action (s) of more than one person or entity, they are all joint infringers and
jointly liable for patent infringement.”)

27) See Kristin E. Gerdelman, Comment, Subsequent Performance of Process Steps by
Different Entities: Time to Close Another Loophole in U.S. Patent Law, 53 Emory L.J.
1987, 2011 (2004); Ben Morgan, Joint Infringement and the Impact of BMC Resources,
Inc. v. Paymentech, L.P., 12 SMU Sci. & Tech. L. Rev. 173, 182 (2009).

28) See Stacie L. Greskowiak, Note, Joint Infringement after BMC/ The Demise of Process
Patents, 41 Loy. U. Chi. L.J. 351, 390 (2010).

29) Cordis Corp. v. Medtronic AVE, Inc., 194 F.Supp.2d 323 (D. Del. 2002).

RAEFPFEIE, NV — AGREIZ 7~ b OIS 2 HOD TR, S 2 5o
ZDH b, HELITRIIRERFDFOAT > M e 7 — TV EKVJHH% iz
J: DIMEEAL, Y OTRREFIZLVITDN L, MEREORT 6 U 2 30k
BV, FHNE, D782 L — L OBEEEE &) FiTTA i’%ﬂi‘f% 728
2 B—FE S TOIREZFATL2TNE LT, b L, 22l koE
T?F?ﬁfaﬁ\& 5 LAEEFETT DG, BAVII—EQMEESTET L2 LN EE S
nW5b] LHIRLZ: (Id at349),

30) See Oswald, supra note 10, at 28; Veeraraghavan, supra note 24, at 214.

31) See Oswald, supra note 10, at 30, 34; Greskowiak, supra note 28, at 388.

32) State Street Bank and Trust Company v. Signature Financial Group, Inc., 149 F.3d 1368
(Fed. Cir. 1998).

33) See John M. Carson & Eric M. Nelson, Legal Victory for Electronic Commerce
Companies: State Street Bank & Trust v. Signature Financial Group Signals Fall of Last
Barrier to Internet Software Patents, 21 T. Jefferson L. Rev. 193, 207 (1999).
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WRERIC X 2 RS (1) ()
Ty DENREICHT 2 NS P BEIGREZ D X )10k o72 %,

(1) & & 38

A REEEZERE LT, 2007 £ BMC F:Tld. CAFC »%, FHL
(33675 (control or direct) % SEFEEDHWHAE L L7z, FHHROERIC
ONWT, HE—I2, BEEEICHET L3R 13, H— V-V Ek T L7
bOLLT, UBEOHHRIZBWTERENDLZ NS WY, ZRIZED,
BEIROT AT GDEL L TEHEREXHIT2Z 2 VG ES N
72, 7, MBEELOMRT, ZORHEENL L SNLEHEEIZOWV
TOHH—FMERNV = VBB TIEFE LI EATRENT, B2, LFERESH
EHE—FEARV = VIGERT 2T RZHTF5 oo, Rz, EH0T
TRBEHEAFIRT 5 2 LI L) BMBROITAOREIEL ISR ET
BEEBIT, —EOBEMEELYBURIICIEAZ Y, ZoRE, LARE
FHOBHAGH A2 2 D HIREND L1257,

BMC H| A3 5 W & L7249 —4E #%. Muniauction 5511 125 T,
CAFC (&, BHIIIfRIEEL @A L, M3, HEoLkicbrzo
T PEBUIIER] Z1To 268, £ TOTIEICD & MR dH

34) See Ken Hobday, Comment, The Incredibly Ever-Shrinking Theory of Joint
Infringement: Multi-Actor Method Claims, 38 Cap. U. L. Rev. 137, 141 (2009); Larsen,
supra note 23, at 42.

35) See BMC v. Paymentech, supra note 18, at 1379-80.

36) Id. at 1378 (“Direct infringement requires a party to perform or use each and every step
or element of a claimed method or product.”). See also Id. at 1380 (“Infringement
requires, as it always has, a showing that a defendant has practiced each and every element
of the claimed invention.”) (citation omitted).

37) See Muniauction, Inc. v. Thomson Corp., 532 E.3d 1318, 1329 (Fed. Cir. 2008);
McKesson Info. LLC v. Epic Sys. Corp., No. 2010-1291, 2011 U.S. App. LEXIS 7531, at
*17 (Fed. Cir. Apr. 12, 2011) (J. Newman dissenting); Akamai Technologies, Inc. v.
Limelight Networks, Inc., 692 F.3d 1301, 1347 (Fed. Cir. 2012) (J. Linn dissenting) .

38) See Larsen, supra note 23, at 50-51.

39) See Jackson, supra note 10, at 2139.

40) Muniauction, Inc. v. Thomson Corp., 532 F.3d 1318 (Fed. Cir. 2008).

KT, YA =7 2 a YHEORREED, A2y — 4y M@ U7zh)y
190)7]' 7Y a Y AT A% % Thomson £ 2 FERFHER £ TR 2 720 75(%‘7
\ZB1F % K5O TAEI Thomson £ 3 2 7 212 B THEFT ENT2H,
i.c < k b ALY 57— % & AJ)§ % 14213 Thomson H ORI TH % )d‘L%‘O)
IV 2—F—TEMINTEY, B COTREIITT 5 HE—~FEDP VR hoiz,
Hb 77 B T A On Demand {2 HE o THEREOWZZHE LA L Z A,
Thomson #2252 L& Ak & L CTHEFR L 72,
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I

LEME (Thbb [v2A5 =<4 Y F]) 128 LTREELES (attributable
to) Ao T, HiEZ L —APEERESINL I LI b.] LHH
L7z, 201, VAT ANDT 7L AREW LT, Y AT LDV %
ST L2 CIIEEREETLBOLIZED W BT L, [EOEK
M7 2 128 E, HE7 L —2 0z S35 DIC0EE b )
DFERIZL Y % ENTATHIZOWT, BEHREZ M ICETZHE ) &
IR SN B &9 e aicid, BB REED - S5 | Y LI L
e, [HR]) Kb [EH] 2EHL, KFEAEEEEL —ErL
CHEZ., TERDAHIGRICT bollo BB AR L2 LIRS N Y, 20
AR — 2 O BEE PR AE o0 F A K OV IR BRRS & SRR R S 2 T RETEAS
sEalcHik s nz Y,

(2) [N

RSPV ZPRR AR LIS LIS S 2 B L, oMK S I12H
59 BMCHROBE L 72# % 7 L— A R T 77 4 v 73Tl %
WEWHHCHIN R ENBE—T Y ZoDFERIZBWT, HHIIIERLE

41) Id. at 1329 (“[T] he claim is directly infringed only if one party exercises ‘control or
direction’ over the entire process such that every step is attributable to the controlling
party, i.e., the ‘mastermind’.”) .

42) Id. at 1329-1330 (“[T] he control or direction standard is satisfied in situations where
the law would traditionally hold the accused direct infringer vicariously liable for the acts
committed by another party that are required to complete performance of a claimed
method.”).

43) See W. Keith Robinson, No Direction Home: An Alternative Approach to Joint
Infringement, 62 Am. U. L. Rev. 59, 80-81 (2012); Hobday, supra note 34, at 140-41;
Keith Jaasma, Finding the Patent Infringement Mastermind/ The Control or Direction
Standard for Joint Infringement, 26 Santa Clara High Tech. L.J. 411, 429 (2009).

44) See Long Truong, Note and Comment, Affer BMC Resources, Inc. v. Paymentech, L.P./
Conspiratorial Infringement as a Means of Holding Joint Infringers Liable, 103 Nw. U. L.
Rev. 1897, 1918 (2009) ; Greskowiak, supra note 28, at 407.

45) See Gupta, supra note 10, at 70 (arguing that “requiring a contractual obligation or an
agency relationship is too stringent”); Greskowiak, supra note 28, at 354 (“[T] he
standard imposed by the BMC decision is a failure on the part of the Federal Circuit to
protect and enforce the rights of patent owners because it leaves a glaring loophole in
patent law that is inconsistent with patent precedent and policy.”); Alice Juvon Abn,
Finding Vicarious Liability in U.S. Patent Law/ The Control or Direction Standard for
Joint Infringement, 24 Berkeley Tech. L.J. 149, 171 (2009); Larsen, supra note 23, at 43;
Wu, supra note 10, at 441.

46) See Truong, supra note 44, at 1920 (“[T] he BMC Resources court's suggestion ...
fails to adequately close the loophole. First, it may not be possible to draft a claim that is
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BEEEIC L RS (1) (5)

D5 U155 RIEDSBEAEAL L 720 3 % b 5, Golden Hour H: " Tld, 7 L —
NZH—FROITHZI DRSS N T, FH I REEDOKITE L L
Ty FHSEPHE L CHEREBAZET UL B ICRERTELZ OIS
TENTEL LV HENBIN, F72. McKesson F: Y Tld, EHYX
IR LS, BHOUE F5E 7 L — A0 TORENEE L
RHA (interactive) JiEFEHIIZR LC. FiFEATHTE RV E VIR
#arEi sz v,

(3) TLo

BMC It & 2% B 58 L -3 e s, HIB o m RIIC LT 02 L%
725 L7 9. 2715 () OXLSICLHLROFRHE LT Bi—
FHRNV—VEEEX LR BHFTE, —2DOFEEDIT- 1478 % HAL
LLCHEBEEORGEHIT 5130750 kot ZRO L., FEHEED
FETIE, MOEEROFT - 72478 Z WEREL IRETE D hHWFE %M
BEEEh, B RBERSEREND L) 10ho2 Y, i, 2%
>0 — FORFERFEATEEIAMKA L L CRFEREEROBRRE 22 ) 152
2122w C, BMC ¥t & Muniauction ) LI H/RICHEZEL THB ST,
McKesson T CIEE 2 5 IR A S 72 B R E 12 X 0 3kl
ROPELTLE D & OMBEIEILS 51221, BMC HIiRS% D Z 4 M)
B, Akamai FAEIC BV CRHIOMRFE L2 ME T 2B X206 F - 720

novel when structured to target a single actor .... Furthermore, there are some classes of
inventions, such as certain distributed computing systems, where claims focused on the
inputs and outputs of only one party may not be possible at all because of the nature of the
invention.”) ; Greskowiak, supra note 28, at 404; Abn, supra note 45, at 169; Larsen,
supra note 23, at 43 n.9 (2008).

47) Golden Hour Data Systems, Inc. v. emsCharts, Inc., 614 F.3d 1367 (Fed. Cir. 2010).

48) McKesson Info. LLC v. Epic Sys. Corp., No. 2010-1291, 2011 U.S. App. LEXIS 7531
(Fed. Cir. Apr. 12,2011).

49) Id. at *27.

50) See BMC v. Paymentech, supra note 18, at 1380.

51) See Oswald, supra note 10, at 34.

52) BhIEAT A C RS S ERESRALT 2 £ ) FEOFERICE LT, SHERI
HEICTRE L2 0D, FOFER LR E N7z See McKesson v. Epic, supra note 48,
at *12—13, *27-30 (J. Newman dissenting) .
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1.3 Akamai Bt

(1) FEROME

JE 5 Akamai 13, R Y 273 0T Y ORMEHFEICET A %EHO
WS TH Do AL, BHICS 2L, HoRAFT 7V 22 b5
YrvYEERY b7 =2 (CDN) ECTHE L, CDN 22 LEEE21T) 2
EERMBLT, ALYz 7 R=VIZHTHL D) 7 A MRS
BUASR X247 =%y MEREZHITLDETH00THL, 72, 21—
=Ty TN, =D 2T R=VIZT 7 AT HEE, CDN
FOMBDARF T 27 M EZITMB I ENTEL LT L2 %
¥ 7 (tagging) | TAE™ ASUEE SN b, #i Limelight 1. Akamai @
WMEHE LT, AT Y VREY - A RHEE LT\, AR THL O Y
TV TN F— L OB T, Y- ARFHT L2010, BHE
BHOYF Y 7 E2THLEDND L EEOLN TV, AMETIE, BEDSY
FUrIHEZERL THEY . Limelight & TOLEZIT> TV ARV I
DN, VA, KABREORGHPMEL o720 WGFEHINZ.
Limelight & JEi% @ B 4% (3 Muniauction ORI & FEIIZE D L&
LT, BERESLEHM L2, ZREARIRE LT, Akamai 23EFR L 726
ZNUEOFB O L LT, ERT O RS 72 L8 % 5] X8\ 72 CAFC
78OV (2010 4E Akamai T 1) % 67T, 2014 4 O 5 BCH P (Akamai
I e ) %3512, CAFC REEAEH s [ & F &7 (2012 4 Akamai
TP & 2015 4F Akamai VI ™). SA&H91213, 28T 2 N & RA
LC. HERDIEMERFRIT L H Al Y F 7z,

53) HWAAF TV 27 POURL%E CDN LD TV 27 MY v 7 SE2728012,
WOAAL T 27 PO URL #EET LIEHETH D,

54) Akamai Technologies, Inc. v. Limelight Networks, Inc., 614 F.Supp.2d 90, 12-23 (D.
Mass. 2009).

55) Akamai Technologies, Inc. v. Limelight Networks, Inc., 629 F.3d 1311 (Fed. Cir. 2010).

56) Limelight Networks, Inc. v. Akamai Technologies, Inc. (Akamai 1I), 572 U.S. 915
(2014).

57) Akamai Technologies, Inc. v. Limelight Networks, Inc. (Akamai 1I), 692 F.3d 1301
(Fed. Cir. 2012).

F 72, [WPHIPRIE, TR O McKesson & Akamai Hi{f % &b THIMT %2 T L

72D TH D, Akamai FF Tl Limelight 25— ED TAIZEH S L TW 720120 L.
McKesson FH-Tld Epic 2% & & & EOLRICEREMHS L T o7z,

58) Akamai Technologies, Inc. v. Limelight Networks, Inc. (Akamai V), 797 F.3d
1020 (Fed. Cir. 2015).
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BEEEIC L RS (1) (5)

(2 HE
OH—FMF) — L OFFEIZDONWT

ZHFNZ A SN D HELTDO—DIF, H—F RV — VO TH L, T4
bbb, MBEEEOTIREMG L SNLIEHEEICOWTH BH—F/RL— L8
MTRFELNEVHIMETH S,

Akamai T HIROZEE RIL, HERES T IUIRET R EA KA L 2
v & T & KRR LZ;#%% [FiREOFR L LTIES%FE@TE
BT 2EHEZERT A2 L, HLE—TAPEERESE L L TELE
:é CEICHET AEMNSLEE ENBH 2 IR A—TId R P ki,
é%:\@WIW% FEIL TR TOIREZEIEL5E5L. B—EKr
Fo L CHEBRELXITDOE LA L T, S ﬂ?%%@iﬁﬁf%
Z)x_&\ KO, “infringes” &\ ) WEEMH 2715 (a) LiE- T, &6
271 %5 (b) 129 “infringement” 7> & H.— F K12 JZEMH%.’—&W PN AT
ANV EZRERLTYL[HTREL V) 201213, ﬁ«fav N
BUILZETOTIEPFETENDLEDNHD DD, $~£%;;Oéf@
TREPEBEND Z L ZFWT B LEE 2] Y LRI, S0z
L, MHEEEOFHREM L SNLEREEDORT 2 M+ 5 R TH—
IW»—»@@m%ﬁmLto

MK LT, Akamai T IE, 652715 (@) &4271% (b) &C

?&5éiﬂmﬁﬁ%ﬁmﬁN%Tu&wkmﬂL“\%m1*Qﬁx
MOZEIN L) EBERELZT)BVE L TE, FEIRETEIREL
W EHPR L, Akamai THRZBEZEL . FEE2ERE L7

59) Id. at 1308-09 (“Requiring proof that there has been direct infringement as a predicate
for induced infringement is not the same as requiring proof that a single party would be
liable as a direct infringer.”) .

60) Id. at 1309.

61) Id. at 1306 (“[A] 11 the steps of a claimed method must be performed in order to find
induced infringement, but that it is not necessary to prove that all the steps were
committed by a single entity.”) .

62) See Akamailll, supra note 56, at 921-22.

72721 Akamai IL ¥ L2565 2 R fie i B D BT (3 %K’%ODIEJ*'J‘H&V\JE & AHE
THEZ AW L. WHEREFOBEMIC LT, AkamalH#U(;lli ETOITREN
BABICFEAT SN TURVHETY, FHREILLEGL LT L0 THL
(Id. at 922) o JEFI 5 HAY Akamai IR Z SEE B L 7222 &) DA TH 2
L) BIEIZ OV T, see 5 Donald S. Chisum, Chisum on Patents § 16.02 (2020).

63) See Akamailll, supra note 56, at 915-16.
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QE—FMEI — VD BEHIZONT

FEROREIIA B— TV — VR MR R E S KON 27145 ()
W30 — EORFRNETHEHOBHARLSH 20 ) HEDH o
Ty MLVERZ T SN2, Akamai THIPEZ, BURMZASETIEA <,
ERZEHEREEGRETHZ 12X, EFEERS O FEAREFT A LR
ICFREER SO BEL 72 0 RAILHIIZ, Akamai VHIPLE, H—FEE
W=V 2L, #2714 () TRAMELEEOADE S NG L
WIORERICE -2 2 A, FOBHIZOWTIE, Akamai THHIHRO SO E
R & Akamai IVHI RO ZHEE RAVRIZIZE T,

Thbb, 1952 FELIAT. BERIEIGEFEREICHE T 256, B
BETAZT> TR WHEII L TEMLEZER T A72010, IEy0— L
OIFARFAT AT A RS BICEAT A 2 12k 0, Hp LS 5RE
BHSEE L C& /s L L2, aEryu—2@Ad 4802, FHpr
DHTIESDEPELTEY ., FREITEREEEZ XK LWV MENH 72, £
CTC. AL 192 EFIEEREYE LT, BRMICaE 0 — EodFEAR
FATHFEDPOHFEDODDERERY, E2715% (b) KD (o) IZED, &
DE)BNEERTERTLLENDL720, £27145% (b) Xid (o) 12
A LR, BT E LS AAEAT AR A BT A 2 L SRS
N, Sz, 8271 % (a) 129 “whoever” 1d, H.—F A%
IR L CTBY . M5 T Yoint liability” PR SN D L HEFTRETH 5o

64) &bt 2012 EORFEFEIC BT, Ba 25 HH S EHEH (amic
curiae) DERDED SN0 Bl ZAE /N A & A & 5 B O F 4 B AR
#2714 @) OXSHhOB—FHEL—LPE PN AV L, aE T— Lol
FIAEAT R EBI > TREREZHETRETHL &, BTV — Vil
K3 2 T R3S A A i & BRI HFIZ B U 2R 2 15175 2 LS &2 Bl
12y Hi—FOV — VIR L 72 (see Brief of Biotechnology Industry Organization as
Amicus Curiae Supporting Neither Party, 2011 WL 3101890, at *7-15) fli /5. {H##
ke Y 7 by 27, FROHZHIIRERELADELRETELRVE
& EENBEATAEROBA LR 271 FOFUEELEEL 2\ b, BEEE
DRI & LR A & FFRFIEFEME K (non-practicing entities) 254N |2 F%E %
PR TE DI EEAEINC, W — VAT R E LS 57 (see Brief of
Electronic Frontier Foundation as Amicus Curiae in Support of Defendant, 2011 WL
3796789, at *15-19; Corrected Brief of Cisco Systems et al. as Amicus Curiae in Support
of Defendant, 2011 WL 4438649, at *4-5, *11-22) . ZHIEMBREDOER LN T %
b D& LT, see Josh Rychlinski, Interactive Methods and Collaborative Performance:
A New Future for Indirect Infringement, 20 Mich. Telecomm. & Tech. L. Rev. 215, 228—
232 (2013).

65) See Oswald, supra note 10, at 45.
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R LT, g€y u— EONMEEERIE, BO0EN & FIC#EE S
WS 720, SLREREFEHORILE § 5123 av E12H),

% 1
BRI
I Hd— N
| 1952 AR | 1952 AR LUED
1952 4R g AR
SRMARE | R - -
SRR s
folh 5 R
FBER | som s | — s | =271 5 [ #2715 (b)-
L R ® @ | © 1Hs
ME | 7757 | et S

(3) fRpi

Akamai FFClE, FH IR REED M S X 2 HE E RIS 5
72012, KREL T THODOFEMFIR SN2 BE—I12, H—FEfL—
WEREEL OO, REHROIZ . ZHBRICLEH L CEEUITRRE
WA EHMIL S L) &9 5 Akamai 1 HRTH L. FI2. 2715 (b)
EORBRTH—FMEL -V EEHEL. & TOLENIFET SN TV IUIFETI
BELZBO L) L T5 Akamai THIRTH L, H=I12, H—FFLV— L%
HELDD, RFEARPFEATATEYEM L TEIERICB 2 H T4 o
X9 &34, Akamai THIPLZ BT 5 Newman HIFORETH 5, FNIZ,
H—F OV — v EERIIREE L MR L. LFEFHE (joint enterprise)
EVI) T EREMA XD £ T 5 Akamai TP B 1) 5 Linn HFH D
PREK O Akamai VEIPLTH %o

HALEIIZ, 2015 4D Akamai VHIPE, DT O L9 Rk E - 720
Tabb, =T, EFAFEEZERT 5 E&FEHIE, MOFEEROTHIION
TREEELZED 720, iz RETLHE-TARLFMSI NG Z LA5T

66) W. Keith Robinson, Economic Theory, Divided Infringement, and Enforcing Interactive
Patents, 67 Fla. L. Rev. 1961, 1995-2014 (2015).
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XBE LT, SFAFEEE V) F BN E RO, M. FEHEEEIC
B3 % Grokster Hlit V2 BH L Oo0 AT A M RIRTHIEICLD,
B IIRR OB AST 2 . BEtR EE 2SR E % Ik S & 3]
RS 2R M O REI 2 B3 A5 IR S 70, BARMICIE, BEHRES
W B BIEF OB AIFIE D Z IOV, FERF IR L —2 0k
DITHOEFTEZZOLEMELE L (BHO), o, UFEETOHEETS A
IVTRBRET D (EMQ) A, YHESEREEICMEOT AT RET
HIENTE, EEEETESELDL LHRLZ Y,

1.4  Akamai EFLIE

Akamai VHIIRAY, & TOLESHE—FHIIFETE 2 0B 0 E4EN
LHEMRBRICESVTRAITRETHL L LT, Fk [BEOEA
(principle of attribution) ] (X% 2B HIZHWSNGFL LT LA L) 12,
ZNLIE, CAFCE, v T =25 HORL LT, NA FHAMED T

L7z 212, Eli Lilly 7 128V T. CAFC 1Z. ERinBEFIC L BE
SMORAITAXIRRUIER L TB ) JEREEICR S Lk L7z BT,
FERRZ 0 L ClESE M 2 R L 2B OFT R EETT Y HE L72. T OB
ZEMET A P OZEHFOI D [HRFT (condition) ] (XIEMFEE R AT
W 22 PRI RT IR AR SN B AT SNV IR L2 ™ £ 72,
Travel Sentry -/ ™ 125\ T. CAFC 1. &M T O RE 2% [15H)
(activity) | & O° [Fz% (benefit) | % IEFEICIEZ 5 2 & OBEEME:% 38T L.

67) See Akamai V , supra note 58, at 1023 (citing Restatement (Second) of Torts § 491
cmt. b (“The law ... considers that each is the agent or servant of the others, and that the
act of> >any one within the scope of the enterprise is to be charged vicariously against the
rest.”) ).

68) Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).

69) See Akamai V , supra note 58, at 1023 (“We conclude, on the facts of this case, that
liability under § 271 (a) can also be found when an alleged infringer conditions
participation in an activity or receipt of a benefit upon performance of a step or steps of a
patented method and establishes the manner or timing of that performance.”) .

70) ARILIZZET 725 ODIEN, see also Medgraph, Inc. v. Medtronic, Inc., 843 F.3d 942
(Fed. Cir. 2016).

71) Eli Lilly and Co. v. Teva Parenteral Medicines, Inc., 845 F.3d 1357 (Fed. Cir. 2017).

72) Id. at 1367.

73) Travel Sentry, Inc. v. Tropp, 877 F.3d 1370 (Fed. Cir. 2017).
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[EY ] 2 AMIZIRCPEA S TR ] Z BB Bk BN & Tld e
wEEBL T,

2

AHITIE, BMC FHF ) 0" Akamai FHE & V) ZODREM L FHREEZHR
e LT IO DEFEZT T RENZ BT 2 3080 2 S 2.

21 BMC EHFIDERDRMR

CORHNIZBIT 2 FHTIE, EFEERFEICHLTH VL XYY —)b
MEUTIIEDL &L BT, WEEEICH L CIERREOHFEN L L Sh
HZEICRR LT, fTAEPHEREAOL TR L CEBT 254,
BUTHRFERIE I RDMET 5 2 L 8l BIES#E sha 7,
2000 FEHNTEIZ 2% > THOTHE 7 L — 2IZB$ 54617 23872
O, AT, WA R TS (&) DI O EEDES ) 12
DWTEL.LAREZN, Bl BEOEEL [EBFHEE (Company/
Company) | KU [EZ 3% (Company/Customer) | &\ Z-DDFEHA (2
B 72 BT, BB & V) FEINEMHO T CHERERICBIT 2 KF0 TR
EATo ¥ M L CHBEESET L BRIREEFELET, ., &
H7 L — L OMEICER L ET Ay PTG BOFRICBWTIL,
HEFEWOERIZEDL L EITEE B2IX 27947 hey—ER -7
N 7 —=REHTH L) ORICRIBRD R . EHEEERZ LW
HAEHVE U5 7200 SO RES AT+ Th 5 LigHsTs—H ™. 7 L —
ARG TF AT EOTREMOHEIT T VD ™,

74) Id. at 1381-82.

75) See Lemley et al., supra note 10, at 256; Gerdelman, supra note 27, at 2003,

76) Applied Interact, LLC v. Vermont Teddy Bear Co. Inc., No. 04 Civ. 8713 (HB), 2005
WL 2133416 (S.D.N.Y. Sept. 6, 2005) ; Hill v. Amazon.com, Inc., No. 2:02-CV-186, 2006
WL 151911 (E.D. Tex. Jan. 19, 2006) .

77) See Gerdelman, supra note 27, at 201-18.

78) See Lemley et al., supra note 10, at 256—60.

79) Id. at 282-83.

EEGHE 2935 (2022) 89



22 BMC Eft% & < 3HHROMKM

BTG FRIEEDSTH I &SN Z OB Tl AR LHEEH v
9 BMC HIHZ X O ES L3R RAICUHIT IZ RS T & A 205, imm D il
Ehol, ZOB, BEOEZEYHFICEIAL I %L, T2, B
FEREOBRTEHSE VI I, BORNEE Y 23 2 L ICHENLD
EriEfE Y,

ZRH 3, a0 — FoORFERETAEROBH Y R L. BN
WIZRFIFE LRI E LT, 2L T, KAREOREME LT, &
MEOITHEEDLE TAINIHEEHOETIELEMT L2REPELL S
LV BTEADET AT LICL ) FFEEELRNEL L9 L3568, 4
HEOMIC BT 2 EEOEEIZE T LN TWSE Y, 72721, FFoT 2
Yy Mi, BEEOEZENVNIEIRENBESNL 2O, [EHNTEE
Company/Customer | ¥ \>9 /8% — 2 (xS L S s s ¥, 2hic
LT, EHH I REEOR L S FBMESE L) LT 0850, EE
WM B OB TR A T2 2 8 %, W, fERo—E oMkt
L B OTBOREEREELRAT 5 2 L Y2 IREL T 2,203,
N7 BIFR 720 Tld e < o FERFREOHAM EEZ SLE ISR L Tw 5
MNEIDERIEEL T HFELH LY, IO, B HEZETTE
LV 7 M T RS - BT AT AR 271 412\ ) A - HRGE L EHfh
THIEICE), BEEEZBRTELEIIH LY,

80) See Dokhanchy, supra note 15, at 167; Truong, supra note 44, at 1926; Abn, supra note
45, at 175; Larsen, supra note 23, at 71.

81) See Dokhanchy, supra note 15, at 165-66; Truong, supra note 44, at 1922-24; Larsen,
supra note 23, at 62—70.

82) See Truong, supra note 44, at 1924-26; Dokhanchy, supra note 15, at 165.

83) See Gupta, supra note 10, at 69. See also Ben Aiken, Note, Eliminating the Single-
Entity Rule in Joint Infringement Cases: Liability for the Last Step, 101 Va. L. Rev. 193,
209 (2015) (criticizing that civil conspiracy is an ultimately flawed approach because
“looking to theories of joint and several liability requires first presuming the harm the
theory is supposed to prove and, second, applying negligence tort theories to a strict
liability statute.”) .

84) See Abn, supra note 45, at 172-75.

85) See Dokhanchy, supra note 15, at 159-163; Greskowiak, supra note 28, at 410.

86) See Wu, supra note 10, at 442.

87) See Wu, supra note 10, at 456-61.
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2.3 Akamai Bz H < B ZH/OIRN

Akamai T2 X0 G EUREOFTEDE ) A% 2B, ST
I OMERRIZ & 0 EHLUIFRREHE D S 4 U 23T RA WU I2E U2 202
DWTRERATE N 72T, H—F RV — VE BT X&) st b HL
D EIFshTwns,

F9, H—FHr— 2B L, HEEHIIBTREOTREEZITHIEE
EHEREE LT 23 25 ) FEEWEWORY L RIS 2 &
ATELHPEHTH LY, 27 L AFIC I BEEDOL Y P —F—
PREFETZAH) Z LI ) 2pRd, F/o, KHERZEHHIZEE D 5 Hifli 5T
TIRREO T2 FITT 2 HDH G L &) BB D 5 ™, )5, H
—FHRV =V EMERE L. IS E D 1952 FHIEFEOREE A IBIEL L9
EFBEE RIS RS B IEERE ) 2B T 51EH Y B O
EAROIT RS L8 B & 3 A H7- AR BRI A N2 52 & b
RELTWVAE Y, BLTERX. TAZMIIBT A AN REREERT S
T7U—FEENL D0, FRNEGLZHTAZ LICX ) EEROE=
WZHEE L TV 5 &) a0 MR SN D Y,
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