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A, BRI E o 72854

EU #8584 (93/7/BEC) OWRE L2SERSN-HRICIE, FMIEFOFTYH,
[T 5 108D CREFRFRAMEEIZ L D L A EFH STV
Vi BV RIS o 72 Yo Bl 213, 1993 E 5 2007 AEQBIR T, mMEE

1) AE52807% (2018 4F) 194 HULTZMH,

2)  Summary of the Impact Assessment Accompanying the Document Proposal for a
Directive of the European Parliament and of the Council on the Return of Cultural Objects
Unlawfully Removed from the Territory of a Member State (recast), Brussels, Doc SWD
(2013), 30.05.2013, 118 final. See also, Marie Cornu, Recasting Restitution: Interactions
between EU and International Law, 20 Uniform Law Review 637 (2015), p. 642.

3)  See Cornu, id. pp. 640-642.

4)  See Cornu, id. p. 638. 72 B, [AIEFOF IR, FIES 16 4 1 HIZHEW 3 4F
ZTr (BUTEEF 17 R 1T, [SAEZE ] ICER) (IMBEENC L DIRBsNnS
G T HED MR SN B W E R G TFICRB SN T2 IR H S8
X, oA TAFIEE, <http://eur-lex.europa.ew/homepage.html>. See Report

from the Commission to the Council, the European Parliament and the Economic and
Social Committee, on the implementation of Council Regulation (EEC) n°3911/92 on the
export of cultural goods and Council Directive 93/7/EEC on the return of cultural objects
unlawfully removed from the territory of a Member State, Brussels, 25.05.2000, COM
(2000) 325 final [hereafter referred to as First Report]; Report from the Commission to
the Council, the European Parliament and the Economic and Social Committee, Second
report on the application of Council Regulation (EEC) n° 3911/92 on the export of
cultural goods and Council Directive 93/7/EEC on the return of cultural objects
unlawfully removed from the territory of a Member State, Brussels, 21.12.2005, COM
(2005) 675 final [hereafter referred to as Second Report]; Report from the Commission
to the Council, the European Parliament and the Economic and Social Committee, Third
report on the application of Council Regulation (EEC) n° 3911/92 on the export of
cultural goods and Council Directive 93/7/EEC on the return of cultural objects
unlawfully removed from the territory of a Member State, Brussels, 30.7.2009, COM
(2009) 408 final [hereafter referred to as Third Report]; Report from the Commission
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L7z, ERisEamIc o X (EU R4 (93/7/EEC) DELIEA & [ 721F2 12

to the Council, the European Parliament and the Economic and Social Committee, Forth
report on the application of Council Regulation (EEC) n° 3911/92 on the export of
cultural goods and Council Directive 93/7/EEC on the return of cultural objects
unlawfully removed from the territory of a Member State, Brussels, 30.5.2013, COM
(2013) 310 final [hereafter referred to as Forth Report].

5) ZOWIH (747> FIZ& B4 F) AFHPTORRITE) DR, %
AR L OB TORHNOHBEIZ L S L DTH S, See First Report, id. [4.2.
Application of the Directive].

6) FraAlEBFAY - 32 AYOFFBINITCOREFZRFECTH L. VG
Miinchen, 31 Juli 2008 (Az M 17 K 06.3644), Openjur 2012, 93323. See also, Mara
Wantuch-Thole, Cultural Property in Cross-border Litigation: Turing Rights into Claims
(De Gruyter, 2015), pp. 167-168.

7)  See First Report, supra note 4 [Annex III]; Second Report, supra note 4 [Annex];
Third Report, supra note 4 [Annex]. 72 3. 1993 4705 2011 FOWIH T, FRIZIC &
HZ R HEMOEE SN, 461 TH D L £ b, See Cornu, supra
note 2, p. 638. See also, First Report, id. [Annex III]; Second Report, id. [Annex]; Third
Report, id. [Annex]; Forth Report, supra note 4 [Annex].

8)  See Cornu, id. pp. 638-639.

9) HWREAEDWHEITOWTIE, RE= 1. (ReE2805 (2018 4E) 200 H) B,

10) WMNZESIZ X %5 3 EFHMiHR 5312 X %o See Third Report, supra note 4 [4.2.2.
Proceedings for return (Article 5)].

11) Id. [5. Conclusion].
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LT, FRINEAHET S (Council of the European Union) DEE % 52 1) 72 ik
MNZREEIZ LY. EUICBU 2 AL OAIERGG | O] - BRI BT % BF
ZeAs U S, 2011 4EICId. 11 BOBMZIC X DR S i s ™ A
BHENTV S, RIREEICBWTY, LM ORIERE [OFj 1k~ & [l
PREO—DE LT, [AESOUYIENZET 5 hTw Y,

CDOE NI, BEIZ TR L7 EUHHT (No. 116/2009) ASEAZ L 72k
MERMULL LT, HANIZBT 2 b 0:RZEICE T % EU S (93/7/
EEC) 122V T, ZOUIED#HRLBABIL L,

B. SCIER

Dbk 72 8T 201445 15 H. SIETES TH 5 EUBS
(2014/60/EU) 1EHE L7z FERCIERIE. OFFRE 2 5 LM 0 FE IS
B L C B30 BT O E R HREM o FIBRASBE 1L S 7z . @ [IE
BRER] OFEOHIBIC L2, B EE T NS EEIPR SN
AL OHFRMFIRAS 1 DS 3ENEEE SN, THbH, LT, JE
ATV ZEET D,

@ % 112, EU3E4S (2014/60/EU) Tld. [AEH OIS & 7% 5 X Ll s
DTFokoicEdbniz, $abb, [REREEELORNIIUIHIC, E

12) Id. [6. Next Step].

13) See Third Report, supra note 4 [6. Next Step]; Forth Report, supra note 4 [3.2 “Return
of cultural goods” working group] .

14) See Forth Report, ibid.

15) Centre d'Etudes sur la Coopération Juridique Internationale [hereinafter referred to as
CECOJI-CNRS], Study on preventing and fighting illicit trafficking in cultural goods in
the European Union, CECOJI-CNRS-UMR 6224 (October 2011), available at <https://
publications.europa.eu/en/publication-detail/-/publication/caS6ctac-ad6b-45ab-b940-
ela7fa4458db/language-en>.

16) CECOJI-CNRS, id. p. 224 [Recommendation no.15].

17) EU BT 5 AL OAIERG 12§ 2 B.GoE E D I2DW Tk, Cornu, supra
note 2, pp. 639-640 % £,
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E OB T HEIL S 088 7 ) | IR SR ORI OGRS RKE 2B
TONELSLZ LN, FREFOEMECEL ) LS/ 7-0TH b L
ENnB P, 22T, UTOBESHZIGEA SN (710 542 0.

18) %G5 280 % (2018 4F) 200 HZ M,

19) BIZIE, ARS Y, =AM T AT 2=TV, TIVAW, ZOLILE
A& L T\ A, See First Report, supra note 4 [5. Implementation of the Joint
Annex to the Regulation and the Directive]; Second Report, supra note 4 [6.3.
Maintaining financial thresholds].

200 BIZAE A FV A, FAUD, T EAEHE L Twab, See First
Report, supra note 4 [5. Implementation of the Joint Annex to the Regulation and the
Directive]; Second Report, supra note 4 [6.3. Maintaining financial thresholds].

21) See Cornu, supra note 2, p. 643.

22) Ibid.

23) Id.p. 644.

EEGHE 2815 (2019) 195



[EEEPELREEEL > E I PERET HINL2->TiE, 2 0b
. WO EEMICEY A 0E, BRE T MBEOEO T TERE NS
FWHOBFIE, UFEZFOWE., b NME, SEEDEHEMIH H
BeZe L& N7 SUALF OB L I ABAICIET A Z LA TE 2T
H2H)FOM—YOERE AR L7270, LTEH 2B UHKNOT T
RL72ThHAH) FOMOEELY L 572 L) DhEDL, TEOTTHHE
BrEELRTER S 2] 2,

CCTHIRIIBE I N EREHRIE, 2= PO TS (19954F) . 5
HEDHEZ T H72DICFRENS [IE4 73715 (due diligence) | % ¥
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24) Article 10 Paragraph 2 “In determining whether the possessor exercised due care and
attention, consideration shall be given to all the circumstances of the acquisition, in
particular the documentation on the object’s provenance, the authorisations for removal
required under the law of the requesting Member State, the character of the parties, the
price paid, whether the possessor consulted any accessible register of stolen cultural
objects and any relevant information which he could reasonably have obtained, or took
any other step which a reasonable person would have taken in the circumstances.”

25) AN 2 B 1 HI T 2. (REE 280 5 (2018 4F) 182-183 H) Z:MH,

26) B2 OEROHTHL, § 7205 BURFTIZBCTL, L= F1 754 (1995
) LAZRR Y WO FEMICHT 23065 ] & [ZRE217) MEEOEOT
TESRENBFLOFFEE] 2Nz STwb i, BOodic, [ HEFEAF AR
ZHIMOBREZER L 722089 ) (2= Fa 748 (1995 44) 454 5) v
IEEDVHISGNTVD I, Thodo

27) Cornu, supra note 2, p. 645.

28) Id. pp. 644-645.
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RDE) REDT DD, ThDE, WHRAUOE 75 (4 &, EUNEE

29) HIEE 1) 1SS 2 AR LS. 25, 30 O RN O MFRIIMHIRIE 2 0 £
Fik 7z (EUJES (2014/60/EU) 8 45 1 THEE 2 30),

30) Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters (recast), OJ L 351/1.

31) Article 7(4) “A person domiciled in a Member State may be sued in another Member
State: as regards a civil claim for the recovery, based on ownership, of a cultural object as
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defined in point 1 of Article 1 of Directive 93/7/EEC initiated by the person claiming the
right to recover such an object, in the courts for the place where the cultural object is
situated at the time when the court is seised.”

32) [#HEIZEI L T, Ulrich Magnus & Peter Mankowski, European Commentaries on
Private International Law ECPIL, Commentary, Volume I Brussels Ibis Regulation (Otto
Schmidt, 2016), pp. 344-350 [Mankowski]; Kurt Siehr, Das Forum rei sitae in der neuen
EuGVO (Art. 7 Nr. 4 EuGVO n.F.) und der internationale Kulturgiiterschutz, in
Festschtift fiir Dieter Martiny zum 70. Geburtstag (Mohr Siebeck, 2014), pp. 837-850;
Lorna E. Gillies, The Contribution of Jurisdiction as a Technique of Demand Side
Regulation in Claims for the Recovery of Cultural Objects, 11(2) Journal of Private
International Law 295 (2015) 52,

33) Mankowski, id. pp. 344-345.

34) Siehr, supra note 32, p. 850.

35) 7272l ®e 23S L LT, Gillies, supra note 32.
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FR L TR LY & T 5 NI ERICEEIEICRR LN TS L) IR
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@ #5212, BRI & 5L & LT A D REE & ORIRIZ OV
TThhb, BRE2EE 1H—I2B W TR/ L 912, Merryman X,

36) Wantuch-Thole, supra note 6, pp. 17-18.

37) See, e.g., Janet Blake, On Defining the Cultural Heritage, 49 International &
Comparative Law Quarterly 61 (2000).

38) See Wantuch-Thole, supra note 6, p. 17.

39) Lyndel V. Prott, The International Movement of Cultural Objects, 12 International
Journal of Cultural Property 225 (2005), pp. 226-228; Lyndel V. Prott & Patrick J. O’
Keefe, ‘Cultural Heritage' or ‘Cultural Property’?, 1 International Journal of Cultural
Property 307 (1992).

40) Prott, id. p. 228.
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41) Merryman O RIREIZDOWT, RFa5E 2555 1 fi— 4B, (K280 %5 (2018 4F)
175 HEUF) 2R,

42) See, e.g., Marie-Sophie de Clippele & Lucie Lambrecht, Art Law & Balances.
Increased Protection of Cultural Heritage Law vs. Private Ownership: Towards Clash or
Balance? 22 International Journal of Cultural Property 259 (2015), p. 260.

43) See <http://www.echr.coe.int/Pages/home.aspx?p=home>.

44) Beyeler v. Italy, 5 Jan. 2000, Judgement no. 33202/96. [Al S FIZBI3 A fam s L C.
Ece Velioglu, Alessandro Chechi & Marc-André Renold, Case Portrait of a Young
Peasant-Beyeler v. Italy, Platform ArThemis, Art-Law Centre, University of Geneva,
available at <http://unige.ch/art-adr>; Wantuch-Thole, supra note 6, pp. 93-96.

45) Beyeler v. Italy, id. paras. 8-11.

46) Id. paras. 12-13.
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47) Id. para. 17.

48) Id. para. 22.
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50) Id. para. 36.
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B3, 2015 4F) 264-265 HAGIH L72),
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?be”ijﬁﬂ%@L% TeOZLEE B dFERETER T 2 A Z R L THIT 23 0T
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52) Beyeler v. Italy, supra note 41, para. 78.

53) Id. para. 122. WRIN AMEBHIITIZ, AAZH O X ~NOEETIT R, YILESE X
NOWEEDO LI E G LTS (7130 77— 1), Beyeler v. Italy, 28 May
2002, Judgment (just satlsfactlon) No. 33202/96.

54) Beyeler v. Italy, supra note 44, para. 107.

55) Ibid.
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56) Id. paras. 114-119.

57) Id. para. 120.

58) Id. para. 122.

59) Id. para. 117. See also, Ece Velioglu et al, supra note 44; Wantuch-Thole, supra note 6,
p. 96.

60) ~)VF—|ZDW\TC, de Clippele et al, surpa note 39, p. 275.

61) Merryman O FIFIZDWT, REGH 2 E45 18— 4B. (KiE280 %5 (2018 4F)
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BT TO—FARBENTEY ., EHEN D, ZHUE, EREBZ 2

62) See John H. Merryman, Thinking about the Elgin Marbles, 83 Michigan Law Review
1881 (1985), pp. 1916-1921; John H. Merryman, Two Ways of Thinking about Cultural
Property, 80 American Journal of International Law 831 (1986), p. 853. [AlkRIZ, XMk
S 2R/07 72 A% [70— NV aflE] 10850, KL RE LI
% [ EHOFG] (\2E&D THEMES % AL LT, Erik Jayme, Globalization
in Art Law: Clash of Interests and International Tendencies, 38 Vanderbilt Journal of
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WERERIIC &0 FAR 2 A fEAYPRIE S L THERE (property) | & W9 FEARRICAH X
M2 [ | L) ELNEERIIFEL T2 e ) HENDH L Z &
b &% T X 7\, See, e.g., Naomi Mezey, The Paradoxes of Cultural Property, 107
Colombia Law Review 2004 (2007); Betina Kuzmarov, The Coherence of the Concept of
Cultural Property: A Critical Examination, 20 International Journal of Cultural Property
233 (2013); Francesca Fiorentini, The Trade of Cultural Property: Legal Pluralism in an
age of Global Institutions, in Jorge A. Sanchez Cordero (ed.), La Convencién de la
UNESCO 1970: Sus Nuevos Desafios [The 1970 UNESCO Convention: New Challenges]
(Universidad Nacional Auténoma de México, 2013), p. 103, p. 124.

64) LLFO7 70 —FOFEIIZDOWT, Wantuch-Thole, supra note 6, pp. 4-7.

65) Ibid.

66) Ibid.

67) See, e.g., Prott, supra note 39, p. 228.
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infranote 73. [ D % LT H b D L LT LUFIZZET 2 k2% % o See, e.g.,
Morag M. Kersel, From the Ground to the Buyer: A Market Analysis of the Trade in
Illegal Antiquities, in Neil Brodie ef al (eds.), Archaeology, Cultural Heritage, and The
Antiquity Trade (University Press of Florida, 2006), p. 188; Kenneth Polk, The Trade in
Antiquities: Is it Time for Additional Approaches to Reducing Destruction and Theft, in
Lyndel V. Prott et al (eds.), Realising Cultural Heritage Law: Festschrift for Patrick
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69) AFngE 2 WA 1Hi— (REE280 75 (2018 4F) 188 H) ZHi.

70) See, e.g., Prott, supra note 37, pp. 237-239. [Him X ClE. FHH 2 M - Ll
T BRE DAL O ERG [ICB G L7z, RO X9 RRNEMEIEN ST
Wb, FlziE, O F)ADFE TR =% 7~ VMAE (the 7th Marquess of
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% Sotheby’s |12 B\ THE % %9 721 Peter Wilson 2> 5. #2101 — < a7 ERAA O R
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7 & 1L 72, United States v. An Antique Platter of Gold, 991 F. Supp. 222 (S.D.N.Y.
1997); aff’"d, 184 F.3d 131 (2" Cir. 1999). [ HfF12 2w T, & L < 13, Carla ],
Shapreau, Second Circuit Holds in Customs Forms Warrant Forfeiture of Ancient Gold
Phiale — Holtly Contested Foreign Patrimony Issue Not Reached by the Court: United
States v. An Antiquity Platter of Gold, 9 International Journal of Cultural Property 49
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71) See, e.g., Blythe A. Bowman, Transnational Crimes against Culture: Looting at
Archaeological Sites and the “Grey” Market in Antiquities, 24 Journal of Contemporary
Criminal Justice 225 (2008); Roodt, supra note 65, pp. 21-22; Simon R. Mackenzie &
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Matias Dewey (eds.), The Architecture of Illegal Markets: Towards an Economic
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72) See, e.g. Wantuch-Thole, supra note 6, p. 19, footnote 73.

73) Prott, supra note 39, pp. 238-240.

74) Simon R. Mackenzie, Going, Going, Gone: Regulating the Market in Illicit Antiquities
(Institute of Art & Law, 2005). Mackenzie = & 2 BF7E12 5532 D4BIRF- DB S DOWFZE
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14(1) Trends in Organized Crime 1 (2011), pp. 5-6.
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77) Id. pp. 32-47.
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87) 17 avril 1885, 13 Clunet 593 (1886).
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92) See, e.g., Alejandro M. Garro, The Recovery of Stolen Art Objects From Bona Fide
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WZBIFAbDTH2D I ENFIMEN TV %, The Islamic Republic of Iran v. Denyse
Berend, id. para. 2.
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97) Id. para. 9.

98) Id. paras. 19-33.
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100) Id. para. 56. %5 2 OHFEIZ DWW T, Eady fdHid, 77 ¥ AP, (a) K
kA [AK] IS Rk LOEERE L7 LT, (b) Mt s %
HEL. (¢) BHEBLZRDOLWIREELRH L. LikXD, Ibid.

101) Id. para. 20.

102) Id. paras. 23-24, para. 31.

103) Id. para. 30.

104) Id. para. 31.

105) /d. paras. 32-33.
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