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& PRESIDENT'S COMMITTEE REPORT ON ADMINISTRATIVE MANAGEMENT 222-23,229-30 (1937) ; FINAL REPORT OF THE ATTORNEY

GENERAL’S COMMITTEE ON ADMINISTRATIVE PROCEDURE 46 (1941), S. Doc. No. 8, 77 th Cong., 1 st Sess. (1941).
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Year ALIJs SSAALIJs (%) ERAALIJs(%) | SSA Hearings
01 |1947, 6 196 13 (7%) 125 (64%)
02 |1954, 6 278 20 (7.2%) 165 (59%)
03 |1962, 7 505 164 (32%) 221 (45%)
04 |1971 52,000
05 |1972 800 440 (55%)
06 |1973 420 68, 356
07 {1974, 2 792 431 (54%) 153 (19%)
08 {1975 155, 000
09 |1976 637
10 | 1976 625 180, 000
11 | 1977 616
12 1979, 1 | 1071 660 (62%) 157 (15%)
13 [1980, 1 1146 698 (60. 9%) 142(12. 4%)
14 | 1981, 6 | 1119 695 (62%) 109 (9.7%)
15 |1982,10 | 1183 820 (69%) 81 (6.8%)
16 | 1983, 1 | 1176 812 (69%) 89 (7.6%)
17 | 1984, 6 | 1121 760 (68%) 85 (7.6%)
18 | 1987 67 (6.8%)
19 | 1989 694 302, 076
20 | 1991 770
21 | 1992 1185 886 (73%) 55 (5%)
22 | 1996 1333 | 1060 (80%)
23 | 1997 500, 000
24 11998, 9 | 1463 | 1225 (83.7%) 47 (3.2%)
25 | 1999 596, 999
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& See BERNARD SCHWARTZ, AMERICAN ADMINISTRATIVE LAW 8 (1950) ; KENNETH C. DAVIS, ADMINISTRATIVE LAW, CASES-TEXT-

8

PROBLEMS 13-14 (1956).

= SCHWARTZ, id., at 60. See also, Verkuil, The Emerging Concept of Administrative Procedure, 78 COLUM. L. REV. 258, 264 (1978).

= See Frankfurter, The Task of Administrative Law, 75 U. PA. L. REV. 614 (1927) ; Hughes, Some Aspects of the Development of American
Law, 39 N. Y. B. A. REP. 266, 269 (1916) ; Sutherland, Private Rights and Government Control, 42 A. B. A. REP. 197, 207(1917). See
also, Morgan v. United States, 298 U.S. 468, 480 (1936) ; Morgan v. United States, 304 U.S. 1 (1938).

12)

See FINAL REPORT, supra note 2, at 46.

(13

5U.S.C. § §554(b), 554(c)(2), 555(b), 556(b)(c)(e), S57(b), 701-702.

(14)

See DAVIS, ADMINISTRATIVE LAW TEXT 157(1972) ; Davis, The Requirement of a Trial Type Hearing, 70 HARV. L. REV. 218 (1956) ;
PARKER, ADMINISTRATIVE LAW 177,183 (1952). SRENEIENM M | 1 | mQ°

5U.S.C. § 554(a).

DRDT IR~ - NO YK S HE O DLEIR-48° See Wong Yang Sung v. McGrath, 339 U.S. 33 (1951).

REEHOHERK YR 05 US.C.§554CEEL O SV HAROVLS oo eBRv Vs BHMRE Y [EE]
WHEPe S Y [BECREEUMD S VRENERRP (] A ER{M S48 581 SR OWERBERNS QA

OEFTIECME RV OBKKIS | O fv48e° See ATTORNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 34

(16) (s)

@7

(1947) ; McCarron, Three Years of the Federal Administrative Procedure Act—A Study in Legislation, 38 GEO. L. J. 574,579 (1950).

=
-

See Daniel J. Gifford, Adjudication in Independent Tribunals : The Role of an Alternative Agency Structure, 66 NOTRE DAME L. REV.
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965, 969-70 (1991).
5 U.S.C. § 556(b) (1995). See Malcolm Rich, Adapting the Central Panel System : A Study of Seven States, 65 JUDICATURE 246 (1981).

(19)

20

See Jeffery S. Lubbers, A Unified Corps of ALJs : A Proposal to Test the Idea at the Federal Level, 65 JUDICATURE 269 (1981) ; Skoler,
The Changing Role of Administrative Law Judges : Time to Shift Gears, 22 JUDGES’ J. No.4, 28 (1983).

See Freedman, Expertise and the Administrative Process, 28 ADMIN. L. REV. 363 (1976).

1)

@2

See H. Friendly, Some Kind of Hearing, 123 U. PA. L. REV. 1269-70 (1975); J. Landis, The Administrative Process : The Third

Decade, 47 AB.A.J. 135 (1961) ; L. Hector, The New Critique of the Regulatory Agency, 12 ADMIN. L. BULL. 12 (1959).

& See Lubbers, supra note 20, at 266, 269. See also, President’s Advisory Council on Executive Organization, A New Regulatory
Framework 21-22, 49 (1971).

S ERBEENHES | - <KE 1 LLERES w EEREOPREEN KRB ECHEFHEVIELQQNQUR
e O MR © K EH R O QBT -0 HIE XU RV 5 42° See FRIENDLY, THE FEDERAL ADMINSTRATIVE AGENCIES—THE NEED FOR
BETTER DEFINITION OF STANDARDS 144-46 (1962) ; Note, The Federal Regulatory Agencies : A Need for Rules of Decision, 50 VA. L.
REV. 652 (1964).

B See Diver, Policymaking Paradigms in Administrative Law, 95 HARV. L. REV. 393 (1981). +) € ~-~s$I0E ML © HIE © XKW
IR A QIREE 15K S /0480 © 'R24880° W. Baker, Policy by Rule or Ad Hoc Approach—which should it be? 22 LAW & CONTEMP.
PROBS. 658, 658-67 (1957) ; D. Shapiro, The Choice of Rulemaking or Adjudication in the Development of Administrative Policy, 78
HARV. L. REV. 921, 929-42 (1965); G. Robinson, The Making of the Administrative Policy: Another Look at Rulemaking and
Adjudication and Administrative Procedure Reform, 118 U. PA. L. REV. 485, 512-28 (1970).
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See Ruth Simon, How Deregulation is Affecting Judges, NAT'L L. J. 20 (June 6, 1983) ; Skoler, supra note 20, at 27.
See Simon, ibid. {FRGEEHHIE T | EO—H | IKKEE°
See Simon, Ibid.

9 @8

(30

Icc Termination Act of 1995, Pub. L. No. 104-88, § 101.

)

MARTHA DERTHICK, AGENCY UNDER STRESS—THE SOCIAL SECURITY ADMINISTRATION IN AMERICAN GOVERNMENT 22 (1990).
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Act of Aug. 10, 1939. ch. 666, Pub. L. No.76-379, 53 Stat. 1360,1361 (1939).

(62

(33)

84

ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES, PATR 3, MONOGRAPH ON THE SOCIAL SECURITY BOARD, S. Doc. No. 77-
10 (1941), at 29.
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& See Liebman, The Definition of Disability in Social Security and Supplemental Security Income : Drawing the Bounds of Social Welfare

35

Estates, 89 HARV. L. REV. 833 (1976) ; SOCIAL SECURITY BOARD, BASIC PROVISIONS ADOPTED BY THE SOCIAL SECURITY BOARD FOR
THE HEARING AND REVIEW OF OLD-AGE AND SURVIVORS INSURANCE CLAIMS, S. DOC. NO. 10, 77 th Cong., 1 st Sess. 33, 35-38 (1941).
& See FINAL REPORT, supra note 2, at 157.
8 5US.C.§8554a).
& See Victor W. Palmer, The Evolving Role of Administrative Law Judges, 19 NEW ENG. L. REV. 755, 784-85 (1984). BEH= Qiaw
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See Palmer, supra note 39, at 785.

FEEWEN (1) A8 KRR

SIEEIEAEN (1) HE R LMK Act of Aug. 1, 1956, ch.836, 70 Stat. 807.

Social Security Amendments of 1972, Pub.L.No.92-603, § 301, 86 Stat.1329,1465(codified as amended at 42 U.S.C. § §1381-1383

1)

(42

43

(1994)).

a4

Gifford, supra note 7, at 14.
Supplemental Appropriation Act of 1959, Pub. L. No.85-766, 72 Stat.864, 878 (1958) ; Department of Labor and Health, Education and

(45

Welfare Appropriation Act of 1960, Pub. L. No.86-158, 72 Stat.339, 352 (1959).
2 WU B HEREERT SO REMMUERLRT wolKOgRE’ KRR Q B e L S IEE R R NE S
1@ 651248 © £2° See Colonel Gerald Hayes, Social Security Disability and the Administrative Law Judges, A.F. L. REV. 73, 74 (Spring,

1975).
S QU CKIBIL O &7 [ SRS R B G U o) LB« SEEVFE C KRR WAL Ibid
¥ See DERTHICK, supra note 31, at 34.
2  MASHAW, HEARING & APPEALS, supra note 7, at 1.
8  Social Security Amendments of 1972, Pub. L. No. 92-603, 8 301, 86 Stat.1329,1476.
B RUEKEIDR QT QRO RONI U BHIMRKUERL0,EPEe° W) LB TR C EOR H i HIKE

E QR O 4$%50° See Donna Price Cofer, The Question of Independence continues : Administrative Law Judges with the Social

Security Administration, 69 JUDICATURE 228,229 (Dec.-Jan.,1986) ; MASHAW, HEARING & APPEALS, supra note 7, at 1; Gifford, supra
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note 7, at 16..

8  G.L.Boyd, Report of the Disability Claims Task Force, printed in Subcommittee on Social Security, H. R. Committee on Ways and
Means, Recent Studies Relevant to the Disability Hearings and Appeals Crisis 1, 142 (1975).

B  V.G. Rosenblum, The Administrative Law Judge in the Administrative Process ; Interrelations of Case Law Statutory and Pragmatic
Factors in Determining ALJ Roles, printed in Subcommittee on Social Security, H.R. Committee on Ways and Means, Recent Studies

Relevant to the Disability Hearings and Appeals Crisis 171, 225-27(1975). (hereinafter referred to as “Rosenblum, Factor Interrelation™’). ;

Cf, Gifford, supra note 7, at 16-17.

(64

Act of Jan.2, 1976, Pub. L. No. 94-202, 89 Stat. 1135.

69)

Social Security Amendments of 1977, Pub. L. N0.95-216, 91 Stat. 1559 (codified as amended at 42 U.S.C. § 907(1994)).

BT LA Bia i 0EE® See Lubber, supra note 20, at 268.
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67)

&
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(59)

HEARING AND APPEALS 25 (1986) ; Palmer, supra note 39, at 785.
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See Stewart, The Reformation of American Administrative Law, 95 HARV. L. REV. 1193, 1217(1976) ; Davis, The Requirement of a Trial
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P -type Hearing, 70 HARV. L. REV. 193, 225 (1956).
8 See Reich, Individual Right and Social Welfare : The Emerging Legal Issues, 74 YALE L.J. 1245, 1246 (1965) ; Comment, Texas

L Welfare Appeals : The Hidden Right, 46 TEXAS L. REV. 223, 224 (1967). HER [N*=ROEHERE | #FOHMEPPOR (IR
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Goldberg v. Kelly, 397 U.S. 254 (1970).

See id . at 262, 264.
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Act of July, 25, 1974, Pub. L. No. 93-355, 88 Stat. 378, 42 U.S.C. § §2996-96 1; Pub. L. No. 96-481, 94 Stat. 2325, 28 U.S.C. § 504(a)

63

64)

69

66)

(1)20 CF.R. § §404.2002, 416.1500.
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DERTHICK, supra note 31, at 40 ; Edwin Yourman, “Report on a Study of Social Security Beneficiary Hearings, Appeals, and Judicial
Review,” in Recent Studies Relevant to the Disability Hearing and Appeals Crisis, Committee Print, Subcommittee on Social Security of the

House Committee on Ways and Means, 94 Cong. 2d sess. (GPO, 1975), at 132.

% MASHAW, HEARING & APPEALS, supra note 7, at 1 ; DERTHICK, supra note 31, at 39,42.
2 DERTHICK, supra note 31, at 26-32.
€ Deborah. Maranvilie, Bureaucratic Justice : Managing Social Security Disability Claims, 69 MINN. L. REV. 325, 332 (1984) ; JERRY L.

MASHAW, BUREAUCRATIC JUSTICE : MANAGING SOCIAL SECURITY DISABILITY CLAIMS 182 (1983).

T Alison M. MacDonald & Victor Williams, In Whose Interests? Evaluating Attorneys’ Fee Awards and Contingent-Fee Agreements in
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Social Security Disability Benefits Cases, 47 ADMIN. L. REV. 115, 123 (1995).

& DERTHICK, supra note 31, at 43.

€ Social Security Disability Amendment s of 1980, Pub. L. 96-265, 94 Stat. 441.

& DERTHICK, supra note 31, at 43-44.

€ DERTHICK, supra note 31, at 42. Staff Data and Materials Related to the Social Security Act Disability Program, Committee Print, Senate

Committee on Finance, 98 Cong. 1 st sess. (GPO, 1983), at 27, 35.

€ House Committee on Ways and Means, Subcommittee on Social Security and Human Resources Joint Hearing on Social Security’s DI and
881 Program Caseloads, Commissioner Apfel Testified, Accompanied by Susan Daniels, SSA’s Deputy Commissioner for the Disability and
Income Security Programs, Oct. 21, 1999, available in http : /fwww.ssa.gov/policy/congcom/ testimony_102199.html, Nov. 18,2000, at 1,
S.

()

Lubbers, supra note 5, at 168 ; Statement of Bernoski, supra note 5, at 1.

@]

MASHAW, HEARING & APPEALS, supra note 7, at 35.

9

Goldberg v. Kelly, 397 U.S. 254, 271 (1970).

&0

R. DIXON, SOCIAL SECURITY DISABILITY AND MASS JUSTICE : A PROBLEM IN WELFARE ADJUDICATION (1973).

&y

See Rosenblum, Factors Interrelation, supra note 53, at 225-227 ; Gifford, supra note 7, at 16.

®2)

See Palmer, supra note 39, at 757.
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See Palmer, supra note 39, at 756, 785.
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8 See Lubber, supra note 20, at 271-72.
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$  Richard B. Stewart, Cass R. Sunstein, Public Programs and Private Rights, 95 HARv. L. REV. 1193, 1204,1255, 1307 (1982). &R
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OV 5Q° See e.g., Carey v. Piphus, 435 U.S. 247, 259-62 (1978) ; Mathews v. Eldridge, 424 U.S. 319, 335 (1976) ; Fuentes v. Shevin,
407 U.S. 67,97 (1972).

88

Goldberg v. Kelly, 397 U.S. 254, 264 (1970).
See Cofer, supra note 51, at 230. See also, U.S. Magistrate Rejects Reagan Policy on Benefits, NEW YORK TIMES, May 12, 1985, at 23,

)

col.1.

Poulin v. Bowen, 817 F. 2 d 865 (D.C. Cir., 1987).
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Cruz v. Schweiker, 645 F. 2 d 812 (9 th Cir.,1981).
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SSA v. Anyel, Docket No. CB 7521910009 T 1 (MSPB June 25,1993).
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Palmer, supra note 39, at 785.
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& See FINAL REPORT, supra note 2, at 58.
2 See Mans, Selecting the ‘Hidden Judiciary’ : How the Merit Works in Choosing Administrative Law Judges, 61 JUDICATURE 60 (1979).
£ See FINAL REPORT, supra note 2, at 204-207.
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See Gifford, supra note 18, 969-70.
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See Palmer, supra note 39, at 785.

69

Administrative Procedure Act of 1946, Pub. L. No. 79-404, 60 Stat. 237 (codified as amended at 5 U.S.C. § § 554,556,557,3105).
Id 8 85(c), 8(a); SU.S.C.8 §556(c), 557(b), 559(a).

(109

(10)

See Gifford, supra note 7, at 6.

(109)

20 C.F.R. § §404.900(a)(3),906(b)(4),929-961,416.1400(a)(3),1406(b)(4), 1429- 1467.

(109

See FINAL REPORT, supra note 2, at 6, 51-52.

Pub. L. No. 404, 60 Stat. 237(1946), Ch.324, § 8(a).

(109

(109)

See Gifford, supra note 7, at 12-13, citing COMMSSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT, TASK

FORCE REPORT ON LEGAL SERVICES AND PROCEDURE 203-06 (1955).

)

10

2 20 C.F.R. §404.970, § 416.1470(1996). See also, The January Report of the Department of Justice Committee on Revision of the Federal

Judicial System, The Needs of the Federal Courts § 8§ 7-11 (1977).

107)

See Gifford, supra note 7, at 20 ; MASHAW, HEARING & APPEALS, supra note 7, at 36.

/
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(109

20 C.F.R. § §404.900-982,§ §416.1400-1482 (1996).

(109

ERNEST GELLHORN, RONALD M. LEVIN, ADMINISTRATIVE LAW AND PROCESS 270 (3 ed. 1990). See also, FINAL REPORT, supra note
2,at 55 (1941).

110)

= See Gifford, supra note 7, at 33.

P

()

Butz v. Economou, 438 U.S. 478, 513-514 (1978).

(112

See Lloyd Musolf, Administrative Law Judges : A 1948 Snapshot, 46 ADMIN. L. REV. 257,258 (1994).
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Redish & Marshall, Adjudicatory Independence and the Values of Procedural Due Process, 95 YALE L. J. 455, 457 (1986).
20 C.F.R. § §404.900(b),416.1400(b) (1995).
20 C.FR. § §404.949-953,416.1449-1453 (1995).

(9 (1

(116

See supra note 59, note 67 ; Palmer, supra note 39, at 785 ; Gifford, supra note 7, at 22, citing HHS, OPERATIONAL REPORT OF THE
OFFICE OF HEARING AND APPEALS 25 (1986).
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