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Have you seen that vigilante man?

Have you seen that vigilante man?
Have you seen that vigilante man?

I been hearin’ his name all over the land.
-- Woody Guthrie?

In an article published recently in, the University of Chicago Law Review,2 Professors

Curtis Milhaupt and Mark West set forth a tantalizing proposition: Organized crime is an
entrepreneurial response to inefficiencies in the structuring and enforcement of property
rights that the state has undertaken to offer.3 In comparative legal scholarship,
conclusions that are both well defined and general are a rarity. The possibilities of
comparative law are so often touted and so seldom realized that when the promise matures
into production, it is hard to do much else than celebrate. However, the more clear and
consequential a proposition is, the more important it is to test its limitations. Therefore,
and with no particular pleasure, I would like to raise here a few reservations concerning
“The Dark Side of Private Ordering: An Institutional and Empirical Analysis of Organized

Crime”.4

The potential power of the authors’ hypothesis arises from its logical simplicity. The
proposition that state and non-state enforcement institutions are competing suppliers of a
well-defined service for hire can be tested empirically, which the authors set out to do.®
More important, if the hypothesis stands up, it carries with it a set of clear policy
prescriptions. If it is shown that organized crime firms arise as alternative enforcers of
property rights, then the best response to organized crime is rationalization of the property
system, and the recruitment of these firms to the service of the legal order.6 Conversely,
the suppression of organized crime through criminal sanctions comes to be seen as a futile
Sisyphean effort to discourage activity for which there is a strong and deeply rooted

economic demand.” These are certainly consequential recommendations, and if they are
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correct, they ought to have a significant impact on legislative policy worldwide.

As the authors indicate, both enforcement weakness and organized crime have figured
prominently in discussions of Japan and its legal system. The authors also point out that
there is a wealth of anecdotal evidence suggesting that criminal firms in Japan do, in fact,
provide enforcement services.8 Their hypothesis therefore seems a good fit for the
Japanese environment. In their study, they explore statistical evidence for competition
between state enforcement institutions and criminal firms in a data set covering the years
1972 through 1995.9 Finding a strong inverse correlation between the size of criminal
firms and the performance indicators of state enforcement institutions, the authors
conclude that criminal firms respond to weaknesses in the property system by providing
substitute enforcement services to “fill in the gaps” left by under-performing state
institutions.® They are at pains to stress that their point is not limited to Japan,!l and
that their findings are of general utility in explaining the relationship between state

institutions and the underworld, particularly in today’s economies in transition.12

The statistical treatment is carefully executed; but the study's more general claims rest on
two intermediate premises embedded in the model on which it is based. The first of these is
that enforcement failure has been a consistent feature of Japanese legal life since the
deployment of the nationwide system of property rights at the end of the 19t century. The
second is that the clear substitution effects that the authors observe are a spontaneous
underworld response to enforcement failure. These points are crucial, if the landscape of a
very young property system, like that of contemporary Russia, is to be successfully read
from the contours of modern-day Japanese experience.!3 Milhaupt and West meet this

¢

need with the proposition that countries that undergo an “overnight’ property rights
transformation” often fail to provide adequate matching enforcement services.14 They tell
us that Japan, which ran the rapids from decentralized feudalism to a national legal order

in the late 19th century, is a typical case of this kind.15

Unfortunately, the argument is built on sand. The history and development of Japanese
law defies simplistic cultural explanations — but it has not been very conveniently arranged

for sweeping economic models, either. Japan is most emphatically not a case of this kind.

The authors organize their discussion of enforcement weakness around a diverse set of
areas in which substitution behavior is found: 6 bankruptcy; debt collection;

landlord-tenant relations; shareholders’ rights; dispute intermediaries; and the regulation



of financial services. The authors match these categories with specific types of underworld
racketeer,1?” emphasizing the significance of the fact that special terms exist in Japanese
popular speech for each type of racketeer that they include in their analysis.1® a brief

review of the weaknesses exploited by each follows.

With respect to bankruptcy, the underworld figure raised is the seiriya, a specialist in
workouts. These are said to have close links with organized crime, but apart from bringing
pragmatic expertise to the table, they engage in two practices that are specifically illegal:
obstruction of foreclosure proceedings; and debt collection on behalf of the failing firm
combined with the expeditious liquidation of assets.1® In the former instance, they exploit
both Japan’s tenant protection legislation, and the country’s acute shortage of court bailiffs
(who are necessary to the execution of eviction orders). In the latter instance -- debt
collection -- seiriya provide a substitute for lawyers (who had a legal monopoly on debt
collection business until very recently), or for court bailiffs (who are necessary to the

execution of attachment orders).

With respect to debt collection, the underworld figures are the foritateya and the yonigeya,
whose functions, respectively, are to pressure debtors into paying up, and to help them
escape from their creditors.20 The former racketeers substitute for lawyers (where cash
collection is concerned) or court bailiffs (where evictions or the attachment of moveable
property is concerned). The latter figures, yonigeya, do not substitute for any aspect of a

well-functioning property system.

With respect to landlord-tenant relations, the underworld figures are the jiageya.2! These
earn their keep by frightening tenants out of leased property, by frightening mortgagees off
of their land, and by obstructing the efforts of court bailiffs to do either.22 They substitute

for or exploit the limited numbers of court bailiffs, as the case may be.

With respect to dispute resolution services, the underworld figures are the jidanya. These
essentially provide off-the-record arbitration services that substitute for what a lawyer
might do.23 The evidence of their fees presented by Milhaupt and West suggests that their
services are valued about as highly as a lawyer’s would be.2¢ If they habitually engage in
criminal activities other than the unauthorized practice of law,26 these are not mentioned

by the authors.

With respect to shareholders’ rights, the underworld figures are the sokaiya. Their



business, extortion, is driven by the inadequacy of disclosure rules in Japanese corporate

law.26

With respect to financial services, the underworld figures indicated are the sarakin, or loan
sharks.2? The illegal collection work of loan sharks substitutes for lawyers and court
bailiffs. The remainder of loan sharking business in Japan is much like its counterparts in

any other society.

Thus, the institutional weaknesses that lie behind the lion’s share of observed underworld

responses boil down to four:

0 A monopoly on debt collection business enjoyed by the tiny Japanese Bar;
0 Excessively strong tenant protection legislation;
0 A serious shortage of court bailiffs; and

0 Inadequate corporate disclosure rules.

Of these categories of enforcement weakness, only the last has been a feature of Japanese
law from the start. The first dates back to 1936, when the predecessor to the modern
Attorneys Act came into effect.28 The second arose in 1941 with a wartime revision to the
Building Lease Act.2? The third can be dated to the passage of the Court Bailiffs Act of
1966.30 These three laws are at the root of most of the evils described by the authors,
outside of the context of corporate governance. There is no prior evidence of the sort of
crippling enforcement failure that has reached crisis proportions in Japan in recent years.

This is quietly reflected in the fact that Milhaupt and West offer none.3!

Lawyers were first given the exclusive privilege to carry out debt collection work for hire by
the Act Concerning the Oversight of the Handling of Legal Matters of 1933.32 This was a
companion to the Attorneys Act of the same year,3 and granted attorneys a monopoly in
collections business that they have continued to enjoy under subsequent legislation34
(until the passing of the “Servicer Act” of 199885). Prior to 1936, debt collection firms would
have been able to operate legally. They may have been rough in their methods — since
people tend to react badly when money and other things are taken away from them, I
imagine that they probably were3¢ — but they would not have been criminals by virtue of
their profession alone. It is possible that legitimate debt collection agencies went
underground in 1933; but until someone takes a closer look at the historical record, we will

not know for sure.



With respect to tenants’ rights, the authors cite a book by Mark Ramseyer and Minoru
Nakazato for the proposition that “[bly judicial interpretation, almost all leases in Japan —
no matter how many recitals to the contrary — give the tenant an interest close to a life
estate.”8? This reads like a ballpark description, and that is what it is. In Japanese law,
there are two types of lease that affect urban real estate: leases of land for the purpose of
owning a building (“land leases”); and leases of space within a building (“building leases”).
Ramseyer and Nakazato ignore this distinction because it is too complicated for their
intended readership.3® But these two forms of lease do exist,3® and in modern Japanese
cities it is protection of building leases that gives rise to the greater social cost, for the
simple reason that they are more numerous.4?® The statutory rule under which such leases
are automatically renewed4! was introduced into law in 1941.42 At the time, Japan was
engaged in a major military conflict involving the United States and several other nations.
The accompanying industrial buildup was placing strain on the urban housing supply, and
this, combined with existing rent control legislation,43 gave landlords a strong incentive to
terminate leases in great numbers.44 No doubt with a view, in part, to mollifying the
conscripts and munitions workers among the nation’s renters, the government proposed
that leases be automatically renewed, unless the landlord needed the property for his own
use, or could show “other just cause” for termination.4® It is clear from the legislative
record that a general desire to increase the rent is not what lawmakers had in mind when
they referred to “other just cause”.46 Although the original purpose of this legislation
vanished when the war ended, robust tenant protection has proved to be politically difficult
to repeal. Japan’s experience in this regard closely resembles that of, among other
countries, England4?” — not generally thought to be a jurisdiction that has experienced an

“overnight’ property rights transformation” anytime recently.48

With respect to civil execution procedures and institutions, modern Japan’s most glaring
weakness has been its small number of court bailiffs, the officers with sole authority to
conduct evictions and to attach moveable property.4? But these officers have not always
been scarce. The first judicial enforcement officers were licensed in 1886.50 In 1890, Japan
introduced a system of official bailiffs, charged with duties roughly similar to those of the
court bailiffs of today.51 Official bailiffs had offices separate from the court, were paid on a
commission basis, and were permitted to retain deputies.52 Driven by performance-related
incentives, with freedom from direct supervision and blessed with a flexible labor supply,

this early enforcement service was calculated to get the job done.



Following the Second World War, however, the government became concerned over the
“quality” of the service. A report published in 1955 suggests that there were two
problems.53 First, in the harsh conditions brought on by the war, the commission income of
bailiffs had been depressed to a point that made it difficult for them to make ends meet.
Second, the service had come to draw on strongman intermediaries retained as bailiffs'
deputies or as execution assistants. The first of these factors would heal with the recovery
of economic activity. The second, which cut not to performance, but to the perceived
legitimacy of the civil justice system, was ultimately addressed ten years later, with the

introduction of the Court Bailiffs Act of 1966.54

The Act, together with the supporting regulations issued by the Supreme Court
Secretariat, made three significant changes. First, new applicants were required to be
members of Japan’s professional civil service bureaucracy at the time of their application.55
In practice, new entrants were limited to court clerks, a status second only to that of judge
within the offices of a Japanese court. Second, the offices of “court bailiffs”, as they were
now called, were moved inside the premises of the courts which they served.56 Third,
bailiffs lost the power to appoint deputies.?? Thus, the bailiff service was compelled to
sever relations with the contract labor force that it had fostered — a prohibition that was
backed up by a change in the architecture of the workplace itself. The subcontractors thus
jettisoned were left at loose ends. Most people, when presented with a choice between
developing new skills and exploiting skills they already have, will choose the latter. The
data examined by Milhaupt and West suggest that this is exactly what the court bailiffs'

newly orphaned contract work force did.

These observations raise some rather serious problems for the authors’ effort to generalize
from the data that they have collected. Japan started up its national legal system with a
robust enforcement system. This was not undermined seriously until 1936, and the last
weakening legislation was passed in 1966, six years before the start of the authors’ data
set. On top of this, some of the most prominent "dark side" enforcement institutions were
actually apprenticed to the mainstream legal system before the start of the game. With the
best will in the world, it is not clear that the Japanese case is representative either of
markets conspicuously afflicted with organized crime, or of legal systems characterized by
weak enforcement. Careworn claims of Japanese “uniqueness” aside, it does appear that

Japan is, in this instance, at least special.

Milhaupt and West posit an “entrepreneurial response” to weak enforcement. Insofar as



this suggests that criminal firms will attempt to exploit weaknesses in the legal system for
selfish gain, the point is non-controversial. We generally assume that law-abiding citizens
will strive for private advantage, and criminals can hardly be expected to behave any
differently. Beyond this, the phrase suggests that criminal firms serve a useful social
purpose as “transaction cost engineers” or “enforcement intermediaries” for property
rights, a point that the authors emphasize throughout their analysis. Criminal firms are
cast as agents of potential service to efficient property rights, whose efficacy is dissipated

by the poor coordination that results from failings of the legal system.58

It is true that this view makes a certain amount of sense in the context of modern-day
Japan. If bailiffs’ agents sold out to the yakuza in significant numbers, their new bosses
could be expected to have them sometimes enforce property rights (since they already knew
how to do that), and sometimes obstruct property rights (since they knew how that worked
as well). But to extend the point to other jurisdictions, or even to other periods in Japan’s
own history, we need a model for how these organizations develop when they evolve from
scratch. Perhaps because the evidence from their empirical study seemed so very clear,
Milhaupt and West forego an explanation of why an organization composed of criminals
would choose to work in the service of property rights and efficient rules. It is a stiff
demand — after all, we are not entirely sure why even judges act that way.5® That said,
evidence that efficiency is at least one of the things that judges tend to promote, whatever
the reason may be, is plentiful. But Milhaupt and West’s study has provided neither a
theory nor a useful base of evidence to back up their view that criminal organizations tend
spontaneously to respond to holes in the legal fabric by filling them with enforcement,

rather than with force alone.

Finally, in light of the observations above, the descriptions of underworld profiteering that
Milhaupt and West present actually cut pretty firmly against their conclusion. The one
area of enforcement weakness that has been a feature of modern Japanese law from its
inception is the inadequacy of corporate disclosure requirements. The resulting uncertainty
is exploited by the sokaiya, and it has been so for better than a century.8® But, as the
authors admit, and in contrast to the underworld figures working the debt collection game,
it is not at all clear that these corporate racketeers promote efficiency in any way.8! The
sokalya, who got in on the ground floor, undermine the authors’ entrepreneurial

enforcement model by behaving as pure parasites.

It is important to be precise about the impact of these corrective observations on Milhaupt



and West’s claims. The suggestion that poorly designed legal systems — including poorly
implemented property regimes — lay themselves open for criminal exploitation is naturally
unaffected. Furthermore, the authors’ statistical analysis continues to provide some
support for the enforcement substitution hypothesis, in the context of established systems
of property law that are later weakened and begin to fail. What this comment challenges is
the Panglossian optimism that leads the authors to suggest that enforcement failure need
not “prove to be wholly problematic”,62 and to encourage governments to welcome the
services of organizations that set their own rules. If enforcement failure is, in fact, very
much wholly problematic, the enforcement substitution hypothesis could prove very costly

indeed for someone responsible for setting policy on the bleeding edge of law reform.

In their introduction, Milhaupt and West set out “to show that the structure and activities
of organized criminal groups are significantly shaped by the state.”63 In that, they have
surely succeeded, although probably not in the sense they originally intended. Legal
systems may be even more important to the promotion of efficient choices than Milhaupt
and West give them credit for. It is possible, although not proven, that the state must create
property rights by main force before private agents will find it profitable to offer
after-market enforcement services. It may also be that legal architects who fail to attend to
enforcement early on will summon up a random, aggressive and persistent cocktail of
criminal responses. And it may be that the task of cleaning up afterward will always and
unavoidably be difficult and expensive. Perhaps behind any market with a future, we

should expect to find a set of state-enforced rules with a past.
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under which the Order was to be effective until October 19, 1940.).
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