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BT SRR o B SHRINE I © 95 (designate) RITRAUSQUQ U BUBEOMAIONIRO ! | QEMISLS
B 48 0 AV BRI S BT B4 (Tobacco Inspection Act of 1935) © HE R " BHIER S8 L 3 O W 4 B H O
NS L BQNOM S UURY S H° $.0407 {2ERC IESEBUL MMM TIP3 USRI 3004 ROV
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®11E SEETEECEAVWORE

(1) BemicBRCBE
NRORUAQ VS HEERROREY QO LV RELERCER QHE@HQE% governmental functions) R4
O BN QR Ry © HIEEA 610 4 ) TR IEN £.48 5 A ipadiRR800° HRRS | BV Lawrence 14
S5 SR IS BRER S S0 wﬁ.ﬂ (adjudication) " #IEL MO EE (seizure of person or prop-

erty) ~ #zR2lE (licensing) 5205 (taxation) R~ KB L HECHEE (powers as essentially governmental) {48+Q
A ] BB AP0 2 VA0 AU HIER AU 2500 L 28T nﬂ@#.ﬁ:kuf@?%ﬁﬁ = e s 1 QK
AEH OV LN QT HIBEHEEANe (coercive) SEERAE= L O WIEEUSe IS STRE<VBER

40 © <L IRHINU R 010 RO 4810 A MU 1R° %,n.K.JﬂLT BRI S8R (public power) ©REwizkE
RV ST HKE TS S R QRHERE-PIE S S IR+ O 1 (in a basically disinterested way) WEIDEUG
ER R0 | BUIEUL Y £ L4080 REUSY 500

ST BEEEHQRKY O 2 W HER CMH ¢ ERVEE QIR C B MR O vl | R #
Eaien HEETEE QY RIEE LBVl VY -0 O RiIERH0° Guttman MHRH" H) SRR
BRULOY | RHOBEZORRDRUR SV EHHEE WL BEROHE ¢ SMBWIRDLIH<R
RBEEL W 2 NEEEEVIRE O VEERDT v OR S 0 & QIREEESE VAL O L2V 05
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T AYHTBIT B privatization DAERIRR (FR3E)

A 6)

1% S QAT EHEBUT N A0 — A0S 5 bR U QB ER © | IBWE O U 5 Il ) SR
Q@ O I 5 LEEEE BRI O KIBE O - LAl U QIR I QD BMHEN N £ 0 — A&
RNAUN REETEEVERP K OB RIEHOV A WO AR KOWPREUR I Qs
KK SRR VS S B ETIER R O 4% 2 BT H R 021000 © AU D WER 5 10 £ 5@ 601 45 O
AJYUSQ°

HieErERoHER 8 AEmeﬂJmhméhJM Federal Activities Inventory Reform Act (Bl Hm < <) U
R 5 VHEREU O VRIS 0 AU 00 DR ImE- e (O3 M) N0 VERPOLY L L0eEE (Cir
cular A-76) SBHU~<o” FLEROWMSL" IEMHBWIR (commercial activities) ~ZHEEITIESEUNEROW 2 L8
BHOUE S WEE VA QEHR” VO SHE R S VMR QL QR OREN KIEW 4508 5 °
P& EHMUR LY BEONCOSRERCEEGIMERIEES Y 2 WHEIEIEE S A QB i U INK R
SR ERHNEE R O RIIR” VEIAHESCOERMY O LB 008 OB Qv Qi 1 °

o
x

(74
RS

(1) #HEBHEUOVSRIEEITHER
(=) HEEcERORROUHES
4 HEELEREOXRBURPOEoNRIY - QHESWEROVAV OFRCERQM (the
head of each executive agency) 7 EE#IIVLYT OSMUESY HiEUEEOEREMEOS IIEENR (R
THERENTRAVER AU e) RGO N mENEEE D QD MR mES R 4.0 Q4" BRI L BT
QAR FR R EESEE L OV QLS RBL0MS (§ §2@)-().) ° ORMEREDIL 03 (an inter-
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i)

ested party) " FUHEE (executive agency) ME-W ER O LM LUK R N M&RONOmMIR L (within 30
days after the publication) ~ ESREHIR L4V RAMTFC0407 V1 ROER A #0208 (omission of a particu-
lar activity from a list) #6448 4) L B4 4U-2 € (inclusion of a particular activity on a list) L O AW | HOBEE
]\ 4943@ (challenge) 1R Va0 (88 m@-@wo OB RO L HLE R MEMK (an official designated by the
head of the executive agency) 13~ BXE-H i DEDNm &0 [KOSEY” & 1 KA (nitial decision) W4
DRS00 5 (§3(d).)° THIRE<T" 8§ | KKHOEBWRDE O Lm&0 | OmFRY” FEEERCIKY
2.0\ B0 (appeal) M) VRPAUR° VR VRO VECEROM T RHRE<L L ORGIERVRDED
HmEO | OmMFFL fER LR R EMEQSDRIES085 (§§3(1-2))°

(o) REEeE R S g

ORI et SRS RIERSIEEEC 3 TR EEEEREC S R LN C RVFEEOHEDR” &
R QI 400° Kl HEETERE Y [JKSRELEKY (intimately) EFEQ-2Q QO v
R CEMEWIE (performance) SR IHO08 LR | PO VRKS” FLERCHUR M EEON
B O WHHWIPE @ L B2 Q 8@ (§52)(A))° WHI [MHOREL R oo | iR
RRGESA8R° Ve | BEUD ERREN R 2R U Q LRIEE ST (exercise of discre-
tion) 460 2 BERLICEEETE L O 7 L BRI IKEp L IR SEHHHE” [HK (private persons)
Quiide” MMM iR B SIREE O B B o | MO nSEIBIR (officers or employees of the United States) SHE

(appoint) 464 HEEN (direct)” R Q BN B R S0 VREUR M 510 (8§ mmﬁxwv@-g.vao
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(o) HieErERVER e OH ¢ S M
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T AU

A0 AR S A0 D& IERURQIEO NN 40— Q% Q BImS i © SRS a1 R
WORN KD REWL R[S P WKL E GOWEED D0 KER R VD000 5050 S el R°
WOV OHNAUR BN RNEYEERUY FEKEN S~ 0—2 &R O08RUP0 | BRSO 5o
SRR HAnOL R FIIENE b SRR O S B o ppl L ¢ A
REHU R Qo L -PEIQ R0 Q 480 %” WOEEL R 3 VoL RN E OV VS HSEHEN N -1 —~R
CHESRBENRIONAVUSOC R VOERE-2HQ Y KHBEUR L WVERONEICOHEEEKER N ™R
FULR I VIS SEEVEY Y 300 R OREL O WRORASQ LS00 LRk KIEQHE
A DS RIS 048 5 °

i

= RESHEIEC B EE -2 8 VDWW Lester M. Salamon, The New Governance and the Tools of Public Action: An Introduction,
in THE TOOLS OF GOVERNMENT: A GUIDE TO THE NEW GOVERNANCE 5 (Lester M. Salamon ed., 2002). #3280 o QE<Y
B BRKH O IENB U CUKEIEE R GBS WY 350 ) O 5 V7 Gillian E. Metzger, Privatization as Delegation, 103 COLUM.
L. REV. 1367, 1395 (2003).

= Louis L. Jaffe, Law Making by Private Groups, 51 HARV. L. REV. 201, 221-34, 250-52 (1937).

B <R e R QMK DL ER TR OERY 0 2 it REEV IR VS 5° See, e.g., Hetherington v. McHale, 458
Pa. 479, 484 (Pa. 1974); Stewart v. Utah Public Serv. Comm’n, 885 P.2d 759, 776 (Utah 1994); City of Chamberlain v. wm Lien, Inc., 521

N.W.2d 130, 132-33 (S.D. 1994); Sedlak v. Dick, 887 P.2d 1119, 1134-35 (Kan. 1995). E#HMCEKEHOEEHN 4= EAYAURL
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QU HER B QIS B E N S P Y 5 10 UXU.R@° Clayton P. Gillette & Paul B. Stephan I, Constitutional Limitations on Privatiza-
tion, 46 AM. J. COMP. L. 484, 496-501 (1998).

= Aman € | BOHIECH 0 MNP HKSPOWmER @ LAVNE M8~ ALFRED C. AMAN, JR., THE DEMOCRACY DEFICIT:
TAMING GLOBALIZATION THROUGH LAW REFORM 30-35, 44-47 (2004).

T UNPe MESR] %R JOBHEBECHOBSVCBESSEAVRe ) VE HIeRE Y VY 30Ul [d.at9. Dk
D0 KO BNTRIR L S VT EE< S HENEE e IR S SRS B EHO Y S8 5 00T BHHROKE
MR QO SHE SRR DR LMD RS0 5 U << OB O BB RISV 5 0e° /4. ar88-89, 130,
149-50; Aman, Proposals for Reforming the Administrative Procedure Act: Globalization, Democracy and the Furtherance of a Global Pub-
lic Interest, 6 IND. J. GLOBAL LEG. STUD. 397, 415-17 (1999).

= Thomas O. McGarity, Some Thoughts on "Deossifying” the Rulemaking Process, 41 DUKE L.J. 1385, 1397 (1992). ElC R &%
SnNAN-Ld—AMOHE RV SeIVE Ko UsQEV-2ROK UL’ McGarity, The Courts and the Ossification of
Rulemaking: A Response to Professor Seidenfeld, 75 TEX. L. REV. 525, 537-38 (1997); Mark Seidenfeld, Hard Look in a World of Techno-
Bureaucratic Rationality: A Reply to Professor McGarity, 75 TEX. L. REV. 559, 568-69 (1997). +J CEHEY EEREBHHEB S
YR FHES QI 0 W 3 RQIEHEE U R ECHMHEN AN -0 — R QES L4 0 WD W 5 L Sl bR il
S8R m\?mm@&% QuH&~ LOHCHMOEHRSEHELQRUELRR RECERCLOHYURLe

BENQ SV EERE ] [h) D RURSDEMEN CHBER —~— R | HEEFHRPI K HIK - HR =

ISl R8P O - ROML OERVERSN-20VY #ERS [ EvibEEs] (emE
11OCO4) | VI l-w e’

= Freeman S HE QUM U R TKEREEYIN2 Y O SV Jody Freeman, Collaborative Governance in the Administrative
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State, 45 UCLAL.REV. 1,18-19,22(1997). +J €6+ -SEREIEIMTS " mTFENE © B-K 24w S I © BB L -0 MIRR e @ 458707
command and control SEEWREZUENL2 0 3B LRGSR ERER e Q WS 5 R UB.Q £

= YT @OVEOY SREECHEN N -0 — 2 CHEREC VUG BHEN A~ 0~ @ kv s
R4 5 ERVNER LR 0-2 8 WY Freeman, Extending Public Law Norms through Privatization, 116 HARV. L. REV. 12835,
1310 (2003). UBLEEWE o BEQEHU S LE<RT VRSBVERUmMIERCERK WMV 87 JEIREER
YR OHBEERESUSNDLE 0V CTHOBIEY CERET T D U0 810 UM 10-0 € 04800 1)V A%
XK 481@° Jack M. Beermann, Administrative Law Like Obligations on Privatized Entities, 49 UCLA L. REv. 1717, 1736 (2002).

S HOHBEWEERe-20Q | BNV Aman, Privatization and the Democracy Problem in Globalization: Making Markets More Ac-
countable through Administrative Law, 28 FORDHAM URB. L. J. 1477, 1502 (2001).

E 42U.S.C. §1395bb(a)(1) (1994).
RERERER 1 QD R EEREVE R YRS  AEe - S REERIEWIRND VT BIERNE YONRORNMSEENS

N R0 1S KEER V80 OO U RERE CEEMEH SNV 2o E2FR V800G uER e’

@)

Freeman, The Private Role in Public Governance, 75 N. Y. U. L. REV. 543, 611 (2000). $807 KOEH o Cospito v. Heckler,
742 F.2d 72, 89-91 (3d Cir. 1984).

T HELHEPEeN AN (Consolidated Rail Corporation) #Wi-+-)" BEFHM< IS4 04R & Conrail Privatization Act =7~ EH
BRSEY GHVERVCEVEELR Y S URESRORRMEE Y 0-2C i 30 Y LFHK " Railway Labor Ex-
ecutives’ Ass'n v. Conrail, 666 F. Supp. 1573, 1581-82 (Reg’l Rail Reorg. Ct. 1987). 8527 1) €+~ ul<CREEMBRERUOLY
1 OREYBERVSS° PR [N AR OBEREN<| #HRE - CH=RE - REsE - BeiiE [Hr-Reim
EREREGERSGHEOMUER (15) ] (E3E 11000#) | I OHEE" FERS REHUL T eRERECTEY
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& 997F. Supp. 874, 884 (D. N. D. Ohio 1998); 258 F.3d 1294, 1302 (Fed. Cir.2001), cert.denied , 2002 U.S. LEXIS 529; 297 F.3d 455, 462

il

(6th Cir. 2002), cert. denied, 2003 U.S. LEXIS 5537. +$48” LEXIS-NEXIS € search BESEE WV W84S overview (privati-
zation) VEHFHILUINT | OIECKRERRIEHANSE VRO ULQLUBERFROT KW 4187 SRR
FEOUEEMERRZOHEL O 5 V8219 HE Daniel Guttman, The Future of Competitive Sourcing Governance by Contract: Con-
stitutional Visions; Time for Reflection and Choice, 33 PUB. CONT. L.J. 321, 331-37 (2004).

=

M,\me.WOGEmm,H&m?ﬁﬁﬁ&&bmD&mmnno:bani:mq:w:.aczwzeaz.maz.e:,mmdnr>h.m~m<.o:,mmﬁﬁcmmv. &H\E@EWﬁMB
B ERRORFERRESVOBREY Q S v~ wREE SN Richard Harding, Private Prisons, 28 CRIME & JUST. 265, 269
(2002). FHENMEUR ELAEH [N oRULTOESEOK NI VHENRCER | #ibRERKHE 1 | = | 1 g E VK=
R SKNESS 2t R ol

E  Ppub.L. No. 5»»59 110 Stat. 2105 (1996) (codified in scattered sections of 42 U.S.C.).

E 42US.C.§604 (a) (1). David J. Kennedy, Due Process in a Privatized Welfare System, 64 BROOKLYN L. REV. 231, 257(1998); Michele
E. Gilman, Legal Accountability in an Era of Privatized Welfare, 89 CALIF. L. REV. 569, 579 (2001); Christine N. Cimini, What’s Ahead for
Low-Income and No-Income Families? The New Contract: Welfare Reform, Devolution, and Due Process, 61 MD. L. REV. 246, 254 (2002);
Matthew Diller, Form and Substance in the Privatization of Poverty Programs, 49 UCLA L. REV. 1739, 1751-57 (2002); Dru Stevenson, Pri-
vatization of Welfare Service: Delegation by Commercial Contract, 45 ARIZ. L. REV. 83, 89 (2003); John Michaels, Deforming Welfare: How
the Dominant Narratives of Devolution and Privatization Subverted Federal Welfare Reform? , 34 SETON HALL L. REV. 573, 596 (2004).

5 #HERER KEELROWHHEEWREO W B804 3 0o RETET 1) QRERME R YRS NIKE! (a principle uni-

versally recognized) W48r¢7 NEIRONUKSFH M VRN Field v. Clark, 143 U.S. 649, 692 (1892).
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F A

& 293U.S. 388,430 (1935).

Z  Schechter 2405 VY7 BHEHR T LRGSO BERIEOV | HREWK V-2 Q480U O 0 ao o IR 1R -KIREE
URAVEHBGREVWEEeHESL O SV [V o8 H B ORHE” &+ QR0 ¢ (Such a delegation of
legislative power is unknown to our law) " FIEIEWNCEE (prerogatives) AVHBVWREDLEH U R0 S 4800 | VY

2447 295 U.S. 495,537 (1935). K EMCHBBEEL O 508 KQEK [N roRUELDeimHbBHEI O HE (1) R]
R AR | 11Ol R REE°

B sEiEs” HHOBES UMNE Q07 | #alnKVERBUE O 2 " b QB LR IPa @ 1) 14 O I RKHRR-H
B QI EWE LYY v AU° Fahey v. Mallonee, 332 U.S. 245, 250 (1947); Zemel v. Rusk, 381 U.S. 1, 18 (1965). Fahey R WmnEE -
OO0 BMERT ICHERRHMEE L SR L REEC LN IMER SN MU R S R E e E b ave

(cure) A4 sQ@ERES W KO{R 44 Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 472-73 (2001).

B #I80:EBURITOeHEERNRONAYKY QIEEEY O £ W™ Michael J. Trebilcock & Edward M. Iacobucci, Privatization

and Accountability, 116 HARV. L. REV. 1422, 1422-24, 1435-43 (2003); Beermann, Privatization and Political Accountability, 28 FORDHAM

URs. L. 7. 1507, 1553, 1556 (2001). SBIERERRHCEEWHOOUY O 5 WVIELwe-» QU Harold . Krent, Fragment-

ing the Unitary Executive: Congressional Delegations of Administrative Authority Outside the Federal Government, 85 NW. U. L. REV. 62,

76 (1990).

Robbins, supra note 14, at omm&»m.
WER L INEH O EIRIR M 1 MRS SN BT AU 200 AU H e 109 © %R 48 09° Nicole B. Casarez, Furthering the Accountabil-

@3 @

ity Principle in privatized Federal Corrections: The Need for Access to Private Prison Records, 28 U. CHL J. L. REF. 249, 269 (1995); Craig

D. Feiser, Privatization and the Freedom of Information Act: An Analysis of Public Access to Private Entities under Federal Law, 52 FED. COMM.
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L. L. 21, 35 (1999); Aman, Privatization, Prisons, Democracy, and Human Rights: The Need to Extend the Province of Administrative Law,
12 IND. J. GLOBAL LEG. STUD. 511, 33-42 (2005).

S Dred Scott v. Sandford, 60 U.S. 393, 450-51 (1857); Lochner v. New York, 198 U.S. 45, 56-57 (1905). W & L3V Nebbia v. New
York, 291 U.S. 502, 512-13 (1934); United States v. Carolene Products Co., 304 U.S. 144, 151-52 (1934).

B 298U.S. 238,311 (1936). HEBERD $EHEOMBEL S W2 Il — N o ¢ KFEERVEEY @<URreHiES
HHRHERVEQURIEIW S 4° S2-0" ¥R EEEA TR0 R” BREE U HEHE CEER UM V8 VRN
SDUEKRYL QO S VYT Bubank v. City of Richmond, 226 U.S. 137, 143-44 (1912); Washington ex rel. Seattle Title Trust Co. v. Roberge, 278
U.S. 116, 121-23 (1928).

€ 306U.8.1,15(1939). REXWRENO VB iR ER K" United States v. Rock Royal Co-op., Inc., 307 U.S. 533,577
-78(1939). EECEH A VOEREEHKY O 2 VB KRR WA QUIEE 109 § R48¢° Harold H. Bruff, Public Programs, Private
Deciders: The Constitutionality of Arbitration in Federal Programs, 67 TEX. L. REV. 441, 457 (1989). KR HBY (2<nn) Ui
- VI L R A SR PR O L ERE R omO U RO VRS CRBEYED OV SN QN RHMHMEIY
IR D4% 5 VRIED-28 1" Todd and Co. v. SEC, 557 F.2d 1008, 1014 (3d Cir.1977).Todd Fiw” HEHKN 1 ~D o ¢ 1GHEIGRE
EULEHS | O 9@ VR~ 02 S -P48:2° Robbins, supra note 14, at 925-26. _

&  Warren L. Ratliff, The Due Process Failure of America’s Prison Privatization Statutes, 21 SETON HALL LEGIS. J. 371, 400-04 (1997).See
also Robbins, id. at 936; Kennedy, supra note 16, at 289. See also Cimini, supra note 16, at 264; Stevenson, supra note 16, at 94.

T NN HEOEHFHRLLIVE ESREEHERC O QEELE<SUEOIVEUR VBSOS s0V

R0 S RKIRRER VM O 248540080 IRNERRKERE (i DEm) LR REL - 0 VI ol

R AL BRI R LU DT R O N R S VR SReEmOLARHu R 2 e RKIR
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LRRFHOSFELL OV L85 0 ° KEEBSECEPFR | RXNEHEHUR S VHERKCKEwR b 348 SR
16352 44” Richardson v. McKnight, 521 U.S.399,412-13(1997). EFEEmEREEK 1 O ER Wi dNEkdnil 0 5 v iEises
IR SRR EIS O Bivens EEERT EEESER Ol O LR U BB URS 5 VFIRWUK L Comr. Servs. Corp. v. Male-
sko, 534 U.S. 61, 63 (2001). 49407 MR ULAQDNENBIK LR IR MIEEEEH O UHES L O SV Ve QDo EREE |
ok | RLIKRQ 4 Bivens MEMERONEBERKEV OV EERE PREGEH O KHESEY] (EHE | 2818)
11O -840 | OKIKS " HERSE [ERK-HEEEHOER] (w34 | KRR |HEES R4 EH<IK
s f0EEE°
E SRoRUSDOREERERCRES LRG3 WESS RS UEERKEN DY BTER BRE LR D eEmIY
HEEER ) REE - K= T | BE eSO BE] GHENIE 1IOOHE) | K1 Kail-wiE &
2 POHEHBREOKIRTARAN T NHEUR S V-9 EQHESEMEE (traditionally exclusively reserved to the State) +$
WEERACORY SRR H RSEREE-EEIO B8 S UQREV HER DML KR N AN T AHERT @2 U R
HEN N0~ R L VBN IOQBERWR -2 0 W0 O RIER Y O 31" Daphne Barak-Erez, A State Action Doctrine
for an Age of Privatization, 45 SYRACUSE L. REV. 1169, 1189-92 (1994); Sheila S. Kennedy, When is Private Public? State Action in the Era
of Privatization and Public-Private Partnerships, 11 GEO. MASON U. CIv. RTS. L.J. 203,219-23 (2001). EHEL ~6:04Rimde 1l 18" ol
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